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T h e  H o n o r a b l e  J o e  T. S i n  A g u r r i n  
S p o a k e r ,  2 0 t h  Guam L e g l s l a t u r e  
1 6 3  C h a i a n  S a n t o  P a p a  

A g a n a ,  GU 9 6 9 1 0  

D e a r  ~ r ;  S p e a k e r :  

I h a v e  t h e  h o n o r  o f  t r a n s m l  t t i n g  t o  y o u  81 1 1  321  JCOR) ,  w h l c h  
I h a v e  t h i s  d a t e  s i g n e d  i n t o  l a w  a s  P u b l t c  Law 2 0 - 1 5 5 ,  

I am v e r y  p l e a s e d  t o  b e  a b l e  t o  s i g n  r h l s  b i l l  I n r o  l a w .  
I t s a b o u t  t l m e .  O u r  R o p o b l  I c a n  c o l l e a g u e s  I n  t h e  
L e g l s l a t u r e  h a v e  f o r  m a n y  y e a r s  b o o n  p u s h i n g  f o r  I e g i s l a t l o n  
w h i c h  w i l l  r e q u i r e  v i c t i m  n o t l f f c a t l o n  o f  o f f e n d e r  r e l e a s e  
and f o r  l e g i s l a c l o n  t o  r e a c t l v a t o  t h o  c r i r n l n a l  i n j u r i e s  
c o m p e n ~ a t l o n  c o m m l ~ s l o n .  

B o t h  t h e s e  i s s u e s  a r e  s o  v e r y  I m p o r t a n t  t o  o u r  p e o p l e  o f  
Guam. I t  I s  a s a d  f a c t  o f  l i f e  t h a t  some o f  o u r  p e o p l e  
b e c o m e  t h e  v f c t l m s  o f  c r l m e ,  o v e n  v i o l e n t  c r i m e :  T h e s e  
v i c t i m s  v e r y  o f t e n  1 I v a  I n  f e a r ,  e s p e c i a l l y  w h e n  t h o s e  who 
P e r p e t r a t e  c r i m e 9  a g a l n s t  t h e m  & r e  r e l e a s e d  i n t o  s o c i e t y .  I t  

i s  o n l y  j u s t  t h a t  we n o t i f y  t h e s e  v i c t i m s  o f  s a i d  r e l e a s e ,  t o  
p r e v e n t  a n y  r a t t i b u t l o n  o r  r e v e n g e  b y  t h e  o f f e n d e r s  i n  
q u e s  t i o n .  

As f o r  t h e  i s s u e  o f  I n j u r y  c o m p e n s a t f o n ,  t h i s  i s  a c o n c e p t  
w h i c h  h a s  b e e n  ~ n t r o d u c e d  w e l l  a n d  s u c c s s s f u l l y  i n  m a n y  
i u r i s d l c t l o n s  w i t h i n  t h e  U n l t e d  S t a t e s  a n d  i t ' s  a b o u t  t i m e  w e  
t r i e d  i t  h e r e .  

My c o n g r a t u l a t i o n s  t o  y o u  a n d  y o u r  c o l l e a g u e s  f o r  s e e i n g  f f  t 

t o  a d o p t  t h e r e  R e p u b 1  i c a n  i d e a s ,  t o  s e t  a s i d e  p a r t y  
d i f f e r e n c e s  and do w h a t  s b e s t  f o r  t h e  p e o p l t  o f  Guam. 
T h a n k  y o u  and SI Y u l o s  M a l a s e .  

JOSEPH F .  ADA 
G o v e r n o r  



TWENTIETH GUAM LEGISLATURE 
1990 (SECOND) R e g u l a r  S e s s i o n  

CERTIFICATION OF PASSAGE O F  AN ACT T O  THE GOVERNOR 
>. - - - - - - - - - - - - - - - - - - - - -  ----- ----- ----- - - - -  - -- 

T h i s  is to c e r t i f y  that S u b s t i t u t e  Bill No ,  321 (COR)  , "AN ACT T O  ADD 
CHAPTERS 85, 86 ,  AND SUBSECTION (e) O F  580.45, T O  TITLE 9 ,  GUAIL! 
CODE ANNOTATED, REQUIRING VICTIM NOTIFICATION O F  OFFENDER 
RELEASE, T O  REACTIVATE THE CR,IMINAL INJURIES COMPENSATION 
CONIMISSION, AND MAKING AN APPROPRIATION THEREFOR, l1 w a s  o n  t h e  
7 t h  d a y  o f  March ,  1990, duly and r e g u l a r l y  p a s s e d .  

A t t e s t e d  : u S p e a k e r  

S e n a t o r  a n d  ~ e ~ i s l a t i v e ~ ~ e c r e t a r ~  

T h i s  Ac t  w a s  received by t h e  G o v e r n o r  this qH- day of  *A , 1990, 
at 4r53 otclock Porn ' 

.&a1 +""- - - - . - - 
A s s i s t a n t  S t a f  Officer 

G o v e r n o r ' s  Office 

APPROVED: 

6  overn nor of  Guam 

Publ ic  Law No. 20-155 



TWENTIETH GUAM LEGISLATURE 
1990 (SECOND) R e g u l a r  S e s s i o n  

Bill No. 321 (COB) 
A s  s u b s t i t u t e d  by t h e  Committee 
o n  Judiciary & Criminal  Justice; 
a n d  f u r t h e r  substituted by t h e  
C o n ~ n ~ i t t e e  o n  R u l e s  

I n t r o d u c e d  by : P. C .  Lu jan  
J. P.  A g u o n  
E .  P .  Ar r io la  

orTdlo^- ------- --"-- - - - -  - -  - - . . 
H. D.  D i e r k i n g  
C .  T .  C .  G u t i e r r e z  
G .  Mailloux 
T .  S . Nelson 
D .  P a r k i n s o n  
F. J. A. Q u i t u g u a  
E.  D .  R e y e s  
J .  T .  S a n  A g u s t i n  
F. R.  S a n t o s  
J. G.  Bamba 
D.  F .  B r o o k s  
E .  R .  D u e n a s  
E .  M .  Espa ldon  
M. D. A. Manibusan  
M .  C .  R u t h  
T ,  V .  C .  T a n a k a  
A. R .  Unpingco  

AN A C T  T O  ADD CHAPTERS 8 5 ,  86, AND 
SUBSECTION ( e )  O F  580.45, T O  TITLE 9, 
GUAM CODE ANNOTATED, REQUIRING 
VICTIM NOTIFICATION O F  OFFENDER 
RELEASE, T O  R.EACTIVATE THE CRIMINAL 
INJURIES CONIPENSATION COMMISSION, AND 
MAKING AN APPROPRIATION THEREFOR. 

1 BE I T  ENACTED BY THE PEOPLE O F  THE TERRITORY O F  GUAM: 

2 Sec t ion  1. C h a p t e r  85 is h e r e b y  added to Ti t l e  9 ,  Guam Code  

3 A n n o t a t e d ,  t o  read: 

4 "CHAPTER 85 

5 VICTINI NOTIFICATION 

6 385.10. T i t l e .  T h i s  C h a p t e r  may be cited as t h e  Vict in~ 

7 Notification of O f f e n d e r  Re lease  A c t .  



185.11. Definitions. As used in this Chapter: 

(a) "Offense against the personn means any of the offenses 

against a person described in this title and includes any attempt to 

commit any of such offenses. 

(b)  "Prisoner" or "parolee" means a person who htis been 

convicted of an offense against the person. 

(c)  "Victim" means the person who was the victim of the offense 

against the person for which the prisoner or parolee was convicted, 

who has submitted a written request for notice of the parole or final 

unconditional release of the prison or parolee. 

685.12. Notice of hearing for a suspended sentence or probation. 

(a) Before the court suspends the sentence of a defendant 

convicted of an offense against the person, or of an attempt to commit 

such an offense, or places such defendant on probation without 

requiring the serving of a term of imprisonment, the court shall 

provide written notice or a certified copy of the proposed judgment to 

each victim of such offense of the hearing on the suspension of 

sentence or probation, as the case may be, whenever the victim has 

made a written request for such advance notice. Notice shall be given 

to the victim at the address given on the request for notice or such 

other address as may be provided to the Department of Law or 

Department of Corrections' Probation Office by the victim from time to 

time. The victim may testify at any such sentence hearing and make 

recommendations to the court. 

(b) Neither the failure of any territorial officer or employee to 

carry out the requirements of this section nor compliance with it shall 

subject the territory or the officer or employee to liability in any civil 

action . However, such failure may provide a basis for such 

disciplinary action as may be deemed appropriate by conlpetent 

authority. 

185.13. Notice of parole. 

(a)  Before placing a prison on parole, before releasing a parolee 

from parole, and before placing a prison in a work release or study 

release program, the releasing authority shall provide written notice of 



the hearing on the proposed parole, release of a parolee from parole, 

or placement in a work release program, to each victim, who may 

testify at such hearing and make recommendations to the releasing 

authority. 

(b )  Before the final unconditional release from a correctional 

facility of a prison who has not been paroled or earlier discharged, 

the Department of Corrections shall provide written notice of the 

hearing on the proposed release to each victim, who may testify at the 

hearing thereon and make recommendations to the Department of 

Corrections. 

(c)  The Territorial Parole Board or Department of Corrections, 

as the case may be, shall provide such written notice to the victim at 

the address given on the request for notice or such other address as 

may be provided by the victim from time to time. 

(d )  Neither the failure of any territorial office or employee to 

carry out the requirements of this section nor compliance with it shall 

subject the territory or the office or employee to liability in any civil 

action. However, such failure may provide a basis for such 

disciplinary action as may be deemed appropriate by competent 

authority ." 
Section 2 .  Chapter 86 is added to Title 9, Guam Code Annotated, to 

read : 

"CHAPTER 86 

COhilPENSATION FOR DAMAGES FROM CRIMINAL ACTIVITIES 

586.10 Definitions. A s  used in this Chapter: 

(a)  'Childf means an unmarried person who is under eighteen 

(18) years of age and includes a stepchild or an adopted child; 

(b )  lCommissionl means the Criminal Injuries Compensation 

Commission established by this Chapter; 

(c) 'Dependentsf means such relatives of a deceased victim who 

were wholly or partially dependent upon his income at the time of his 

death or would have been so dependent but for the incapacity due to 

the injury from which the death resulted and includes the child of the 

victim born after his death; 



(d )  'Injury' means actual bodily harm and, in respect of a 

victim, includes pregnancy, and mental or nervous shock ; 

(e)  'Private citizen' means any natural person other than a peace 

officer who is actively engaged in the performance of his duties; 

( f )  'Relative' means a victim's spouse, parent, grandparent, 

stepfather, stepmother, child, grandchild, brother, sister, 

half-brother , half-sister or spouse's parents; 

(g) 'Victim1 means a person who is injured or killed by any act 

or omission of any other person coming within the description of any 

of the crimes specified in Section 86.55 of this Chapter; and 

(h)  'Person' means a natural person. 

186.15 Creation of the Criminal Injuries Compensation 

Commission. There is within the government of Guam a Criminal 

Injuries Compensation Commission which shall be composed of five (5) 

members appointed by the Governor with the advice and consent of the 

Legislature. One (1) member of the Commission shall be an attorney 

who has been admitted to practice in Guam for at least five (5)  years. 

The Commission is within the Department of Law for administrative 

purposes. Annually, the members shall elect a chairperson of the 

Commission. 

186.20 Tenure and Compensation of members. The term of office 

of each member of the Commission shall be four (4)  years or until his 

successor is appointed except that the terms of office of the members 

first taking office shall expire as designated by the Governor at the 

time of appointment as follows: One (1) at the end of one (1) year, 

one (1) at the end of two ( 2 )  years, one (1) at the end of three (3) 

years, and two ( 2 )  at the end of four ( 4 )  years. Any member 

appointed to fill the vacancy occurring prior to the expiration of the 

term for which his predecessor was appointed, shall be appointecl for 

the remainder of the term. A vacancy in the Commission shall not 

affect is powers. If any member of the Commission is unable to act 

because of absence, illness or other sufficient cause, the Governor 

may make a temporary appointment, and such appointee shall have all 



the powers and duties of a regular member of the Commission for the 

period of his appointment. 

086.25 Powers and procedures of Commissiorl. Upon an 

application made to the Comniission under this Chapter, the Commission 

shall fix a time and place for a hearing on such application and shall 

cause notice thereof to be given to the applicant. The Commission may 

hold such hearings, sit and act as such times and places, and take 

such testimony as the Corr~mission may deem advisable. Any three ( 3 )  

members shall constitute a quorum. The concurring vote of three ( 3 )  

members shall be necessary to take any action. Any member of the 

Commission may administer oaths or affirmations to witnesses appearing 

before the Commission. The Commission shall have such powers of 

subpoena and compulsion of attendance of witnesses and production of 

documents and of examination of witnesses as are conferred upon the 

Superior Court. Subpoena shall be issued under the signature of the 

Chairman. The Superior Court may, upon the application of the 

Commission, enforce the attendance and testimony of any witness and 

the production of any documents so subpoenaed. Subpoena and 

witness fees and mileage shall be the same as in criminal cases in the 

Superior Court, and shall be payable from funds appropriated for 

expenses of administration. 

86.30 Hearings and evidence. (a) Where any application is 

made to the Commission, the applicant and the Commission's legal 

advisor shall be entitled to appear and be heard. Any other person 

may appear and be heard who satisfied the Commission that he has a 

substantial interest in the proceedings. In any case in which the 

person entitled to make an application is a child, the application may 

be made on his behalf by his parent or legal guardian. In any case in 

which the person entitled to make an application is mentally defective, 

the application may be made on his behalf by his guardian or such 

other individual authorized to administer the estate. 

(b) Where under this Chapter a person is entitled to appear and 

be heard by the Commission, that person may appear in person or by 

his attorney. All hearings shall be open to the public unless, in a 



particular case, the Commission determines that the hearing, or a 

portion thereto, should be held in private, having regard to the fact 

that the offender has not been convicted or to the interest of the 

victim of an alleged sexual offense. 

(c) Every person appearing under this Chapter shall have the 

right to produce evidence and to cross-examine witnesses. The 

Commission may receive as evidence any statement, document, 

information or matter that may, in the opinion of the Commission, 

contribute to its functions under this Chapter, whether or not such 

statement, document, information or matter would be admissible in a 

court of law. 

(d) If any person has been convicted of any offense with 

respect to an act or omission on which a claim under this Chapter is 

based, proof of that conviction unless an appeal against the conviction 

or a petition for a hearing in respect of the charge is pending or a 

new trial or rehearing has been ordered, shall be taken as conclusive 

evidence that the offense has been committed. 

§ 86.35 Medical examination. The Commission may appoint an 

impartial licensed physician to examine any person making application 

under this Chapter, and the fees for the examination shall be paid 

from funds appropriated for expenses of administration. 

586.40 Attorney fees. (a) The Commission may, as part of any 

order entered under this Chapter, determine and allow reasonable 

attorney fees, which if the award of compensation is  more than Cne 

Thousand Dollars ($1,000) shall not exceed fifteen percent (15%) of the 

award, to be paid out of but not in addition to the award, to the 

attorneys representing the applicant ; provided, that the amount of the 

attorney fees shall not, in any event, exceed the award of 

compensation remaining after deducting that portion thereof for 

expenses actually incurred by the claimant. 

(b) Any attorney who charges. demands, receives or collects for 

services rendered in connection with any proceedings under this 

Chapter any amount in excess of that allowed under this section, if 



any compensation is paid, shall be fined not more than Two Thousand 

Dollars ($2,000). 

$86.45 Reconsideration by Commission; Judicial Review. 

(a) The Commission may, on its own motion or on the application 

of any person aggrieved by an order or decision of the Commission, 

reconsider the order or decision and revoke, confirm and verify the 

order or decision, based upon the findings of the Commission. 

(b)  Any person aggrieved by an order or decision of the 

Commission on the sole ground that the order or decision was in 

excess of the Commission's authority or jurisdiction, shall have a right 

of appeal to the Superior Court; provided, that the appeal is filed 

with the Commission within thirty (30)  days after service of an original 

or a certified copy of such order or decision. Except as otherwise 

provided in this Section, orders and decisions of the Commission shall 

be conclusive and not subject to judicial review. 

186.50 Eligibility for Compensation. (a) In the event any 

person is injured .or killed by any act or omission of any other person 

coming within the criminal jurisdiction of Guam after September 30, 

1980, which act or omission is within the description of the crinres 

enumerated in Section 86.55, the Commission may, in its discretion, 

upon an application, order the payment of compensation in accordance 

with this Chapter: . 

(1) To or for the benefit of the victim; 

(2) To any person responsible for the maintenance of the 

victim, where that person has suffered pecuniary loss or incurred 

expenses as a result of the victim's injury or death; 

(3) In the case of the death of the victim, to or for the 

benefit of any one or more of the dependents of the deceased 

victim; or 

(4 )  To a parent of an adult deceased victim, or to an adult 

son or daughter of a deceased victim, where the parent or adult 

son or daughter has incurred expenses on account of hospital, 

medical, funeral and burial expenses as a result of the victim's 

injury and death, 



(b )  For the purposes of this Chapter, a person shall be deemed 

to have intentionally committed an act or omission not withst anding that 

by reason of age, insanity, drunkenness or otherwise he was legally 

incapable of forming a criminal intent. 

(c) In determining whether to make an order under this Section, 

the Commission may consider any circumstances i t  determines to be 

relevant, and the Commission shall consider the behavior of the victim, 

and whether, because of provocation or otherwise, the victim bears 

any share of responsibility for the crime that caused his injury or 

death and the Commission shall reduce the amount of compensation in 

accordance with its assessment of the degree of such responsibility 

attributable to the victim. 

(d)  An order may be made under this Section whether or riot 

any person is prosecuted for or convicted of a crime arising out of an 

act or omission described in Subsection (a) of this Section; provided, 

that an arrest has been made or such act or omission has been 

reported to the police without undue delay. No order may be made 

under this Section unless the Commission finds that: 

(a) The act or omission did occur; and 

(b) The injury or death of the victim resulted from the act 

or omission. 

(e) Upon application from either the Attorney General or the 

Chief of Police, the Commission may suspend proceedings under this 

Chapter for such period as it deems desirable on the ground that a 

prosecution for a crime arising out of the act or on~ission has been 

commenced or is imminent, or that release of the investigation report 

would be detrimental to the public interest. 

986.55 Violent Crimes. (a) The crimes to which this Chapter 

applies are the following and no other: 

(1) Aggravated Murder (Criminal and Correctional Code, 

Section 16.30) ; 

( 2 )  Murder (Criminal and Correctional Code, Section 16 .40 )  ; 

(3) Manslaughter (Criminal and Correctional Code, Section 

19.20) ;  



(4) Aggravated Assault (Criminal and Correctional Code, 

Section 19.20); 

(5) Assault (Criminal and Correctional Code, Section 

19.30); 

(6) Kidnapping (Criminal and Correctional Code, Section 

22.20); 

(7) Felonious Restraints (Criminal and Correctional Code, 

Section 22.20) ; 

(8)  Child Stealing (Criminal and Correctional Code, Section 

22.40); 

(9 )  Custodial Interference (Criminal and Correctional Code, 

Section 22.50) ; 

(10) Criminal Sexual Conduct in the First Cegree (Criminal 

and Correctional Code, Section 25.15) ; 

(11) Criminal Sexual Conduct in the Second Degree (Criminal 

and Correctional Code, Section 25.20) ; 

(12) Criminal Sexual Conduct in the Third Degree (Criminal 

and Correctional Code, Section 25.25) ; 

(13) Criminal Sexual Conduct in the Fourth Degree (Criminal 

and Correctional Code, Section 25.30) ; 

(14) Assault with Intent to Commit Criminal Sexual Conduct 

(Criminal and Correctional Code, Section 25.35) ; 

(b)  For the purpose of this Chapter, the operation of a motor 

vehicle, boat or  aircraft that results in an injury or death shall not 

constitute a crime, unless the injuries were intentionally inflicted 

through the use of such vehicle, boat or  aircraft. 

(c) Any fine imposed pursuant to Section 80.50 of this title upon 

conviction of any of the crimes specified in Subsection (a) of this 

Section shall be paid into the Criminal Injuries Compensation Furid 

established by Section 86.95 of this Chapter. 

g86.60 Award of Compensation. The Commission may order only 

from available balances in the Criminal Injuries Compensation Fund the 

payment of compensation ufider this Chapter for: 



(1) Expenses actually and reasonably incurred as a result 

of the injury or death of the victim; 

(2) Loss to the victim of earning power as a result of total 

or partial incapacity; 

(3) Pecuniary loss to the dependents of the deceased 

victim ; 

( 4 )  Pain and suffering to the victim; and 

(5)  Any other pecuniary loss directly resulting from the 

injury or death of the victim which the Commission deterniiries to 

be reasonable and proper. 

$86.65 Relationship to Offender. No compensation shall be 

awarded, except for expenses specified in Subsection (1) of Section 

86.60 of this Chapter, if the victim was at the time of his injury or 

death living with the offender as spouse or as a member of the 

offender's household. 

6 86.70 Recovery from offender. Whenever any person is 

convicted of an offense that includes any crime enumerated in Section 

86.55 of this Chapter ancl an order for the payment of compensation is  

or has been made under this Chapter for injury or death resulting 

from the act or omission constituting such offense, the Commission may 

institute a derivative action in the Superior Court against the person 

or against any person liable at law on his behalf, in the narne of the 

victim or such of his dependents as have been awarded compensation 

under this Chapter, for such damages as may be recoverable at 

common law by the victim or such dependents without reference to the 

payment of compensation. The court shall have jurisdiction to hear, 

determine and render judgment in any such action. The time of the 

occurrence of the act or omission until conviction of the offense and, 

thereafter, as long as the offender is in confinement for cor~viction of 

the offense, shall not constitute any part of the time limited for the 

commencement of the action by the Commission under the applicable 

statute of limitations. Any recovery in the action shall belong to the 

government of Guam; provided, that the Commission shall aniend its 

order of compensation to provide for the payment of any portion of the 



recovery in excess of the amount of compensation prescribed in the 

order to any of the persons entitled to receive compensation under 

Section 86.50 of this Chapter in such proportions and upon such terms 

as the Commission shall deem appropriate. 

686.75 Eligibility for compensation. In the event a private 

citizen incurs injury or property damage in preventing the commission 

of a crime within Guam, in apprehending a person who has con?n;itted a 

crime within Guam, or in materially assisting a peace officer who is  

engaged in the prevention or attempted prevention of such a crime or 

the apprehension or attempted apprehension of such a person, the 

Commission may, in its discretion, upon an application, order the 

payment of compensation in accordance with this Chapter: 

(1) To or for the benefit of the private citizen; or 

( 2 )  To any person responsible for the maintenance of the 

private citizen, where that person has suffered pecuniary loss or 

incurred expenses as a result of the private citizen's injury. 

186.80 Award of compensation. The Commission may order the 

payment of compensation under this Chapter for: 

(1) Expenses actually and reasonably incurred as a result 

of the injury of the private citizen; 

(2 )  Pain and suffering to the private citizen; 

(3) Loss to the private citizen of earning power as a result 

of total or partial incapacity; and 

( 4 )  Pecuniary loss to the private citizen directly resulting 

from damage to his property. 

186.85 Terms of order. Except as otherwise provided in this 

Chapter, any order for the payment of compensation under this 

Chapter may be made on such terms as the Commission deems 

appropriate. Without limiting the generality of the preceding sentence, 

the order may provide for apportionment of the compensation, for the 

holding of the compensation or any part thereof in trust,  for the 

payment of the compensation in a lump sum or periodic installments, 

and for the payment of compensation for hospital, medical, funeral and 

burial expenses directly to the person who has provided such 



services. All such orders shall contain words clearly informing the 

claimant that all awards and orders for payments under this Chapter 

are subject to the making of an appropriation by the Legislature to 

pay the claim, except as otherwise provided in Section 86.95 of this 

Chapter. 

$86.90 Limitations upon award of compensation. 

(a) No order for the payment of compensation shall be made 

under this Chapter unless the application has been made within 

eighteen (18) months after the date of injury, death or property 

damage. 

(b)  No compensation shall be awarded under this Chapter in an 

amount in excess of Ten Thousand Dollars ($10,000). 

386.95 Criminal Injuries Compensation Fund ; When Payment 

Authorized. 

(a)  There is hereby established a Criminal Injuries Compensation 

Fund (the "Fundw) separate and apart from other funds of the 

government of Guam, from which the Commission may make payments as 

provided in Subsection (b) of this Section. The Attorney General 

shall be the certifying officer of the Fund, and all payments therefrom 

shall be paid by him upon order of the Commission. 

(b)  Where the Commission has made an award pursuant to this 

Chapter, the Commission shall make such payments from the Fund to 

or on behalf of the victim, or to or for the benefit of one or rriore of 

the dependents of a deceased victim, or to or for the benefit of other 

persons who have suffered pecuniary loss or incurred expenses on 

account of hospital, medical, funeral and burial expenses as a result of 

the victim's injury or death. Payments made pursuant to this Section 

shall not exceed the total amount of the award. 

86.100 Recovery from collateral source. (a) In determining the 

amount of comperisation to be awarded under this Chapter, the 

Commission shall deduct amounts or benefits received or to be received 

from any source, whether from the offender or from any person behalf 

of the offender, or from public or private funds, and which amounts 

or benefits result from or are in any manner, directly or indirectly, 



attributable to the injury or death which gave rise to the award; 

provided, that no deduction shall be made for death benefits received 

or to be received under any insurance policy covering the life of a 

deceased victim. 

(b) Where compensation is awarded under this Chapter and the 

person receiving the same also receives any sum required to be, and 

that has not been deducted under Subsection (a) of this Section, he 

shall refund to the government of Guam the lesser of the sum or the 

amount of the compensation paid to him under this Chapter. 

186.105 Legal advisor. The Attorney General shall serve as  

legal advisor to the Commission. 

186.110 Exemption from execution. No compensation payable 

under this Chapter shall, prior to actual receipt thereof by the person 

or beneficiary entitled thereto, or their legal representatives, be 

assignable or subject to execution, garnishment, attachment or other 

process whatsoever, including process to satisfy an order or judgment 

for support or alimony. 

$86.115 Survival and Abatement. The rights of con~pensation 

created by this Chapter are personal and shall not survive the death 

of the person or beneficiary entitled thereto; provided, that if such 

death occurs after an application for compensation has been filed with 

the Commission, the proceeding shall not abate, but may be continued 

by the legal representative of the decedent's estate. 

186,120 Rule-making powers. In the performance of its 

functions, the Commission may adopt, amend and repeal, pursuant to 

the Administrative Adjudication Law, rules and regulations, not 

inconsistent with this Chapter, prescribing the procedures for 

conducting its business, the procedures to be followed in the filing of 

applications and the proceedings under this Chapter and such other 

matters as the Commission deems appropriate. 

86,125 Commission staff. Supervisory, administrative and 

clerical personnel necessary for the efficient functioning of the 

Commission may be appointed. 



86.130 Annual report. The Attorney General shall transmit 

annually to the Governor and to the Legislature a report of the 

Commission's activities under this Chapter, including the name of each 

applicant, a brief description of the facts in each case, and the 

amount, if any, of compensation awarded. The Attorney General shall 

transmit the report, together with a tabulation of the total amount of 

compensation awarded, and a proposed bill appropriatirig funds 

necessary to replenish the Fund for the compensation awarded. lT 

Section 6. A new Subsection (e) is added to 180.48, Chapter 80, Title 

9 Guam Code Annotated, to read: 

"(e) The remaining balance of earnings by an inmate from 

participating in a Work Release Program shall be deposited into the 

Criminal Injuries Compensation Fund (the "Fund1'). After complying 

with subsection (b)  of this Section, associated with support of 

dependents and debts, the remaining balance shall be deposited in the 

Fund. " 
Section 7 .  Not later than ninety (90) days after the passage of this 

Act, any and all monies paid into or due and owing the Criminal Injuries 

Compensation Fund created by Public Law 16-86:l (Civil Code of Guam, 

Division Fourth, Part I ,  Title 11, Chapter 111, Section 3361.18) as of 

December 31, 1986 shall be paid into the Criminal Injuries Compensation 

Fund created by this Act. 

Section 8. Twenty Thousand Dollars ($20,000) are appropriated from 

the General Fund to the Criminal Injuries Compensation Fund, to be paid 

into such fund not later than ninety (90) days after the passage of this 

Act. 

Section 9. Nothing in this Act shall preclude a crime victim from 

bringing a private action to recover up to treble damages and attorneys 

fees from the criminal, and when the likelihood of recovery is found by the 

court having jurisdiction to be strong, it  may appoint counsel for the 

victim. 
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TWENTIETH GUAM LEGISLATURE 

1989 (FIRST) REGULAR SESSION 

Int roduced by: 

AN ACT REQUIRING VICTIM NOTIFICATION 
TO OFFENDER RELEASE. 

BE I T  ENACTED BY THE PEOPLE OF THE TERRITORY OF GUAM: 

Sect ion 1. This  a c t  may be c i t e d  as the  V i c t i m  N o t i f i c a t i o n  o f  

Offender Release Act .  

Sect ion 2. As used i n  t h i s  ac t :  

(a )  "Offense Against t he  Person" means any o f  t he  of fenses aga ins t  

a  person described i n  9 G.C.A. and inc ludes any attempt t o  commit any 

o f  those offenses. 

( b )  "Pr isoner"  o r  "Parolee" means a  person who has been convic ted 

o f  an o f fense aga ins t  t he  person. 

( c )  "V ic t im"  means the person who was the v i c t i m  o f  the of fense 

aga ins t  t he  person f o r  which the  p r i sone r  o r  paro lee was convic ted and 

has submitted a  w r i t t e n  request  f o r  n o t i c e  o f  the  paro le  o r  f i n a l  uncondi t ional  

re lease o f  the p r i sone r  o r  parolee. 

Sect ion 3. Not ice  o f  suspended sentence o r  probat ion.  

( a )  Whenever the  c o u r t  suspends the sentence o f  a  defendant convic ted 

o f  an of fense aga ins t  t he  person, o r  o f  an at tempt t o  commit such an 

offense, o r  places such defendant on probat ion  w i thou t  r e q u i r i n g  the  

serv ing  o f  a  term o f  imprisonment, t he  c o u r t  s h a l l  p rov ide  w r i t t e n  n o t i c e  

t o  each v i c t i m  o f  such of fense o f  the suspension o f  sentence o r  probat ion,  

as the case may be, whenever the  v i c t i m  has made a  w r i t t e n  request f o r  

such no t i ce .  Not ice  s h a l l  be g iven t o  the v i c t i m  a t  t he  address g iven 

on the request f o r  n o t i c e  o r  such o ther  address as may be provided t o  

the  c o u r t  by t h e  v i c t i m  from t ime t o  t ime. 



(b )  Ne i the r  the  f a i l u r e  o f  any t e r r i t o r i a l  o f f i c e r  o r  employee 

t o  c a r r y  ou t  t he  requirements o f  t h i s  sec t i on  nor  compliance w i t h  i t  

s h a l l  sub jec t  the  t e r r i t o r y  o r  the  o f f i c e r  o r  employee t o  l i a b i l i t y  

i n  any c i v i l  ac t i on .  However, such f a i l u r e  may prov ide  a  bas is  f o r  such 

d i s c i p l i n a r y  a c t i o n  as may be deemed appropr ia te  by competent a u t h o r i t y .  

Sect ion 4. 

(a )  Upon p lac ing  a  p r i sone r  on paro le,  upon the  re lease o f  a  

parolee from parole,  o r  upon the placement o f  a  p r i sone r  i n  a  work re lease 

program, the  a u t h o r i t y  s h a l l  g i v e  w r i t t e n  n o t i c e  o f  t he  parole, re lease 

o f  a  paro lee f rom parole, o r  placement i n  a  work re lease program t o  

each v i c t i m .  

(b )  Upon the  f i n a l  uncond i t iona l  re lease from a  c o r r e c t i o n a l  

f a c i l i t y  o f  a  p r i sone r  who has n o t  been paro led o r  e a r l i e r  discharged, 

the  Department o f  Correct ions s h a l l  g i ve  w r i t t e n  n o t i c e  

o f  the  re lease t o  each v i c t i m .  

( c )  The a u t h o r i t y  o r  department, as the  case may be, s h a l l  p rov ide  

w r i t t e n  n o t i c e  t o  the  v i c t i m  a t  t he  address g iven on the  request 

f o r  n o t i c e  o r  such o ther  address as may be prov ided by the  v i c t i m  from 

t ime t o  t ime. 

(d )  Ne i the r  t he  f a i l u r e  o f  any t e r r i t o r i a l  o f f i c e r  o r  employee 

t o  c a r r y  ou t  the  requirements o f  t h i s  sec t i on  nor  compliance w i t h  i t  

s h a l l  sub jec t  the  t e r r i t o r y  o r  the  o f f i c e r  o r  employee t o  l i a b i l i t y  i n  

any c i v i l  ac t i on .  However, such f a i l u r e  may prov ide  a  bas is  f o r  such 

d i s c i p l i a n a r y  a c t i o n  as may be deemed appropr ia te  by competent a u t h o r i t y .  



The Hono -ablts Joe T .  San Agust ln  
Speaker,  T-.ve l t l e th  Guam Leqisiature 
163 Chalan Santo Papa 
.L.gana. Guam 96910 

3ear Mr. Speaker :  

The Committee on Judiciary and Criminal Justice, to which .-was referred Bil 
NO. 321, wishes to repor t  its f indings,  recomrnendatlons and UNANIMOU! 
DECISION FOR PASSAGE of Substitute Bill No.  321 as substituted by thc 
Cornrmttee. 

A copy of the  Committee Report and all pert inent  documents are attached for 
your information. 

A .  



COIXMITTEE ON JUDICIARY 
PLND CRIMINAL J U S T I C E  

C o r n r n i t t e e  Report 
O n  

BILL NO. 321 - AN ACT REQUIRING VICTIM 
NOTIFICATION OF OFFENDER RELEASE. 

PREFACE 

The public hearing on Bill No, 321 was heard by the Comrnltzee 
Judiciary and Criminal Justice when it convened at 9:00 AM, Friday 
June 30, 1989 in the Legislative Session Hall, 

The hearing xas called to order by the Chairzerson Senator ? i l a r  ! 
Lujan. Also ?resent were Committee Members Ted S. Nelson, :4ar=na : 
?.uth and Edward ?.. Duenas 

OVERVI E W  

Tn continuing efforts to expand victims' rights, the Zudiciar:, ar- 
Criminal justice Committee Chairwoman introduced Bill 321. 

Known as the "Victim Notification of Offender Release Act," th 
measure calls for criminal justice authorities co inform crime victin 
or their survivors of the Gelease or suspension of sentence(s1 of t h  
offender(s) who perpetrated or attempted such crime(s1 defined in t h  
Criminal Code. 

Presently, Executive Order 88-26 exists requiring victim notificatis 
whenever a prisoner is released on parole or full-time. 

TESTIMONY 

Attorney General Elizabeth Barrett-Anderson appeared before 
Committee in full support of the measure (ATTACHMENT I). The Att2rneTz 
General testified that "it is important that the victim be kept fuI-1: 
informed of the process leading up to prosecution, time of sentencing, 
and as Bill 321 would provide, at any time after sentcncing w i t k  
regard to release, suspension of sentence, or probation." 

Calling the measure a "logical progression in our drive to improve t h ~  
rights of victims of crime," the Attorney General urged swlft passage. 

The Attorney General added that the measure should bt' passed tc 
accompany Executive Order 88-26 in the event review of t h e  Execztive 
Order "does not specifically require notification at tie time of 
parole. " 

Then Chief Prosecutor William Fitzgerald expressed suppo:t for =he 
measure and pointed out the merit of notification upon vict.a reauesc 
to prevent revival of such a traumatic ordeal. 



4 .  Patrick Darst, Sresldent of the organization called 'Jict: 
'4dvocates Reaching 3ut ( V A R O ) ,  appeared Sefcre n e  SaTunlt 
ccmrnending introduction cf the measure and urging passage. 

4 .  3arst recommended nodification to the Teasure co ~ncluc 
specified zime for not~fication and penalty inposed upon goverm 
agents for failure to fuiflll notification obligations. 

Ms. Diane Boone, a member of 'JARO, also testified in favor of 
measure and the suggested modifications. 

i4s. Boore cited that her son was a crime victin who suffered anqu 
by beinc exposed to the perpetrator (it must be noted that 
incident took place prior to trial). Faulting government employ( 
with inappropriate procedures in that inclaent, Ms.  3oone urc 
accountability and responsibility on the part of government agents. 

Act:r.g Department of Corrections airector Angei Sablan submit: 
writren testimony (ATTACHMENT 11). 

Acting Director Sablan pointed out that parole work "concerns itse 
with crime victims or victim's next-of-kin, as a matter of complian 
wlth statutes and an Executive Order. 

Presently, under Executive Order 88-26, crime victims are notifi 
whenever a prisoner is to be released on parole or to be releast 
full-time from the Department of Corrections. In cases of parolt 
victims or next-of-kin are recipients of a notification from t! 
Department of Corrections (ATTACHMENTS 111). 

Further, under Section 80.78 ( f ) ,  Title 9, Guam Code Annotatec 
victims may provide comment for documented submission to t k  
Terr~corial 2arole Board during ?re-parole investigation and flna 
consideration. 

The Acting Director expressed support for Bill 321 but suggeste 
amendments. 

The modifications are as follows: 

Section 2(c) "Victim" means the person who was the victim of thc 
offense against the person for which the prisoner or pzrolee was 
convicted, or, where the victim dies as a result of the of::nn';e, thc . . deceased victim's next-of-~ln, who has submitted a wrrtten r:qulst £01 
notice of the parole or finai unconditional release of the F:-izzner or 
parolee ; 

Section 4(a) Upon placing a prisoner on parole, upon the rel~3;-e of a 
parolee from parole, or upon the placement of a prisoner- 1; : work 
release or study release program, the releasinq author::?, the 
Department of Corrections or the Territorial Parole Board sr.31- give 
written notice of the parole, release of a paroiee from pa:c -e, or 
placement in a work release cr study release program to each vbr-.-. -. , 



Section 4(c) The Terr-torial 2arole 3oara 3r De~artment 
Corrections, as the case may be, snall provlde written notice to 
l~lctim at the address given on the request for notice cr such ot 
address as may be provided by the victim from time to time. 

Presiding ;udge Alberto C. Lamorena 111 submitted written restimony 
suppor: of the measure (ATTACHMENT 1'7). The Presiding Zudge, howevc 
recommend modification to consider the Superior court's exist: 
poiicy allowing victims tg request for certain documents by contact: 
the Court's Records Manager. "Upon receipt of the victim's request 
certified copy of the Judgment will just as easily achieve the bill 
purpose," :.le Presiding Judge wrote. 

Additional:.., the Presiding Judge recommended that additional notic 
be provide4 i:y the Attorney General's Office or the Probat~on Offi 
for administ:-ative efficiency. "The Attorney General's Offi 
Lniciates the case file wlth the court and is better informed to a 
as relatlcns officer of such a release of ~nformation and : 
"rasatlon 3ffice is responsible for maintaining all aocumen 
perzalning to probationers," the Judge pointed out. 

COMFIITTEE FINDINGS 

Commlttee Member Martha C. Ruth sought clarification on the definitii 
of "victim" and queried if it included survivors or next-of-kin. TI 
Att~rney General noted interpretation of the definition would 1 
liberal and include survivors or next-of-kin. 

However, Committee Member Ruth expressed concern that suc 
interpretation could change with a different Attorney General ar. 
urged specificity. 

Comrnlttee 3lember Edward 2 Duenas queried how much impact a V ~ C C ~  
wouid have in determining the fate of a convict's sentence. The 
Chief Prosecutor William Fitzgerald pointed out that the measure on1 
appeals to people who are sentenced. 

Commlttee Member Duenas suggested more victim input in sentencin 
procedures and then Chief Prosecutor Fitzgerald noted the significan- 
impact a victim's survivor had in the sentencing of the Flaherty case 

On the topic of providing criminal or civil sanctions on go-?ernmen? 
employees for failure to provide notification, the Attorney General 
noted the diligence of and strong efforts of all public ser7Jants tc 
execute their duties. 

At a subsequent date, the Committee staff queried the Deparyxent of 
Corrections on the time frame of notification to victims or 
next-of-kin in parole proceedings or release. The Direcror of 
Corrections informed the Committee staff that standard o~arating 
procedure is notification one month prior to parole hearing or 
release. 



The Committee recommends passage of aiil 321 with the cha 
suggested by Acting Director cf Corrections Angei Sablan and S U P .  
Court ?residing Judge Alberto C. iamorena 111. Refer to Subs t11  
9111 321. (ATTACHMENT V). 

Additionally, the Committee recommends incorporation of provisions 
revive the defunct Criminal Injuries Compensation Commission. 



TWENTIETH GUAM LEGISLATURE 
1989 (FIRST) REGULAR SESSION 

Substitute Bill No. 321 (COR) 

Introduced by : 
As Substituted 

P .  C. Lujan 
Committee on Judiciary 
and Criminai Justice 

AN ACT REQUIRING VICTIM NOTIFICATION 
TO OFFENDER RELEASE AND TO REACTIVATE 
THE CRIMINAL INJURIES COMPENSATION 
COMMISSION. 

BE IT ENACTED BY THE PEOPLE OF THE TERRITORY OF GUAM: 

Section 1 .  This act mav be cited as the L-ictlm Notificstlon of Offenae 

Act. 

Section 2.  .As used in this ac t :  

( a )  "Offense Against the Person" means any of the offenses against 

described in 9 G .  C .  A. and includes any attempt to commit any of those offe.  

( b )  "Prisoner!' o r  "Parolee" means a person who has been convicte 

offense against the person 

( c )  "Victim" means the person who was the victim of the offense aqa 

person for which the prisoner o r  parolee was convicted, and has .?ubn 

written request for notice of the parole or finai unconditional reiease 

prisoner o r  paroiee 

Section 3 .  Notice of suspended sentence o r  probation. 

( a )  Whenever the  court  suspends  the sentence of a defencant convicte 

offense against the person,  o r  of an attempt to commit such  a:: offense,  or  

such defendant on probation without requiring the servi?g or a t c  

imprisonment, upon the  victim's request  o r  certified copv of :ie jildqeme 

court  shall provide written notice to each victim of such  offense of the SUSF 

of sentence o r  probation, as the  case may be ,  whenever the -ictim has r. 

written request  for such  notice. Notices shall be given to the vie:- ... c+i tne a( - 
given on the request  for notice o r  such  other  address  as may be provided to . 



-. 7 : cou r t i  3 e n a r t m e n r  of I,aw o r  .-,esartrne?t ci S o r r ~ c t i o n s *  ~ r q b a t i o n  ( I f f i ce  blj 

3 - -.-!ctim ~ r o m  rime t o  t ime. 

1 b j  Yei ther  t h e  fa i iure  or zn7j  t e r r i c o r ~ a l  o f f i ce r  o r  prnpiovee to carrl; Out 

:-eoulrements or' t h i s  sec t ion  nor  compiiance v:~th i t  shall subjec t  t h e  t e r r i t o r v  ( j r  

ljtficer r)r empiovrre to iiabiiit-; :n civil  a c t l o n .  I iowever ,  s u c n  f a i lu re  

~ r o v l d e  a has i s  f o r  s u c n  discipl inary act ion a s  may be deemed a p p r o p r i a t e  

campetent  a~ t h o r i t v .  

Section 4.  

. - 
+on ? i a c ~ n g  -1 prisoner on ?a ro i e ,  I-ipon the  :-~r!ease ( 1 1  .; :>arolce : .  

;;"role, r >Jpon :he piscement oi L pr i sone r  In ;1 work I-eiease o r  - : u d . ~  l-eie 

:)roqrLm, :he r r ! ~ a s i n g  authori ty ,  ;ha l l  g ive  . c r l t t e n  ~ l o t l c e  ~ : l f  :he paroie .  re iease  

i paroiee from pa ro le ,  o r  piacement in a :vork r e l e a s e  p r o g r m  to each  =.ictirn. 

( b )  Gpon t h e  f inal  unconci t ionai  I-elease f rom a correct ional  a c t  of 

pr i soner  .?:no h a s  not  been  paroied o r  e a r l i e r  d i s c h a r g e d ,  t he  Department  

Correct ions sha l l  g i v e  wr i t t en  notice of t h e  r e l ea se  t o  each  .:lctim. 

) The j authority ] Terr::n?-!-ii P ~ r n i ~  3 o a r i  o r  j d l  Qepar tment  of r l i r r c ~ t : o r l  

1s t.r,e c s s e  may b e ,  :hail ?ro~ricie ..l:rl:ten :lotice to t h e  .-1ct:m :I: t h e  . ? c l c i i - ~ ~ : j  ;l\..f. 

# j n  tr,e r e q u e s t  f o r  no t lce  o r  zuch  o t h e r  : iddress  as  may be  provided 5.., :he '.rlc::. 

: rom time to t ime.  

( d )  Xei ther  t h e  f a i l u re  of an-,; t e r r i t o r i a l  o f f i ce r  o r  employee to cLr?-:' o u t  :h 

requi rements  of t h i s  sec t ion  nor  compliance ~ x i t h  i t  sha l l  sub jec t  t he  ter,:. r tht 

. . 
off icer  o r  employee t o  liabilit:; in an!; civil  a c t i o n .  Hourever, zucn  ;iiul : ins: 

provide a basis  f o r  s u c h  discipiinar:; act ion a s  may b e  deemed spp; . )nr  :te by 

competent a u t h o r i t y .  

Section 5.  C h a p t e r  86  is added  to Title '1 of t h e  Guam Code :.:z:.ot3-' 'd to  

read  : 

2 3 COMPE:<SATION FOR DAMAGES FXO!vf CRI?IIINAL ACTIVITIES 



"z86.1'3 Definitions. .:-s ~ s e a  in this  C h a p t e r :  

!a) 'Child '  rneans an cnmarried pgrson   no is l inaer  e i ~ n r e e n  1 13) ', 

q i  age and includes s stepchild or  an adopted ch i ld ;  

t' b )  '~Zommission' means r he Criminal in jur ies  Compensation Camnlsslon 

'1 established by this  C h a p t e r ;  

( c )  ' 3 e p e n d e n t s 1  means such  relat ives of s. deceased --ictlrn  rho 

- 
I  holly I J ~  ?art ally dependent  upon his income st the  ;:me of his death 

,3 .:~ould have  bec,n so dependent  hut  for :he incapacity; due  to the injury; : 

I ..l:hlcn :he rieath resuited ;ins i::ciudes t h e  child ~i the -.-;ctim borr. x t e r  

: d 1:eath; 

i l ( d )  ' I n j u r y '  ineans actual bodily harm a n d .  in respect  oi ;i lrlct 

12 inciudes p regnancy ,  and  mental or  ne rvous  shock ;  

13 ( e )  'P r iva te  cirlzen' means any  na tu ra l  person o the r  than a peace oific 

14 !vho is actively engaged in the performance of his du t i e s ;  

15  ( f )  'Relative'  means a victim's s p o u s e ,  p a r e n t ,  g randparen t ,  s tepfathe 

16 s tepmother ,  ch i ld ,  s randch i ld ,  b r o t h e r ,  s i s t e r ,  ha l f -brother .  half-sister 

. - . , .;pousels pa ren t s  ; 

i 3 ( g )  ':;ictim1 means a. person ?.vho is injured o r  killed by a n  act 

19 omlssion o f  a n y  o t h e r  person coming within the  d e s c r i p t ~ o n  of any of :t- 

2 0 crimes specified in Section 66.55 of this  C h a p t e r ;  and  

2 1 ( h )  'Pe r son '  means a natural person.  

7 1 - - $86.15 Creation of t h e  Criminai In jur ies  Compensation Comrnissiol- . T h e r  

7 3 - shall be a Criminal Injuries compensation Commission which shall be :omposec 

1-4 of five ( 5 )  members appointed by the  Governor with t h e  advice and cc : sen t  0 -  

2 5 the  Legislature.  One ( 1 )  member of t h e  Commission shall be an at tor: .ey whc 

3 6 - has been admitted to pract ice in the  T e r r ~ t o r y  of Guam for at  least :ve ( 5 )  

? 7 - - /ears .  T h e  Commission is ?;aced within t h e  Department of L:I: '-r 

7 7 
- 5  administrative p u r p o s e s .   i in nu all:^, t h e  members shall  elect a c h a i r ~ e l s o n  ni 

-,.m ~ ~ ~ G o u ~ P ~ ~ Y  : 



1 
- - 

536.20 I e n u r e  zca C c m c e n s a t i o n  of ' , l ember s .  i h e  t z rm 

Z of of f ice  of e a c n  merncer c f  t h e  Commission sha l l  be f o u r  131 

3 y e a r s  o r  un t i l  h i s  ~ u c i e s s o r  is z p p o i n t e d  e x c e p t  t h a t  t h e  

4 t e r m s  of of f ice  o f  :he ~ e r n n e r s  f irst  t a k i n g  of f ice  shal l  e x p i r e  

5 3s d e s i g n a t e d  bv t h e  C s v e r n o r  z t  t h e  t ime of appo in tmen t  a s  

6 fol laws:  o n e  ( 1  s t  t h e  e n d  of o n e  ( 1  1 y e a r ,  o n e  ( 1  1 a t  t h e  

-7 

I e n a  of t'.vo ( 2  I y e a r s ,  o n e  ( 1 ) a t  t h e  e n d  of t h r e e  ( 3 )  y e a r s ,  

3 a n a  t:vo ( 2 1  a t  t h e  e n d  o f  f o u r  ( 3 1  y e a r s .  .Any inember 

a p p o i n t e d  to  f i l l  t h e  \:aczncy o c c u r r i n g  p r i o r  t o  t h e  e x p ~ r a t i o n  

of t h e  t e rm f o r  ivhich h i s  p r e d e c e s s o r  was  a p p o i n t e d ,  shall  b e  

a p p o i n t e d  f o r  t h e  r e m a i n d e r  of  t h e  t e r m .  ,&I v a c a n c y  in t h e  

Commission sha l l  n o t  a f f e c t  i t s  p o w e r s .  

I f  a n y  member  o f  t h e  Commission i s  u n a b l e  to  a c t  

b e c a u s e  of a b s e n c e ,  i l l nes s  o r  o t h e r  s u f f i c i e n t  c a u s e ,  t h e  

G o v e r n o r  may make  a t e m p o r a r y  a p p o i n t m e n t .  a n d  s u c h  

a p p o i n t e e  sha l l  h a v e  211 t h e  p o w e r s  a n d  d u t i e s  of a  r e a u i a r  

1 7  member  of t h e  Commission f o r  t h e  per iod  o f  h i s  a p p o i n t m e n t .  

Ej86.25 Po:vers a n d  P r o c e d u r e s  of Commission.  Upon a n  

19 app l i ca t ion  m a d e  t o  t h e  Commission u n d e r  t h i s  C h a p t e r ,  :he 

20 Commission sha l l  f i x  a  t ime a n d  p lace  f o r  a h e a r i n g  on s u c h  

2 1 app l i ca t ion  a n d  sha l l  c a u s e  n o t i c e  t he reo f  t o  b e  give2 to  t h e  

2 2 a p p l i c a n t .  T h e  Commission may hold s u c h  h e a r i n g s ,  s i t  anci 

2 3 a c t  a s  s u c h  t imes  a n d  p l aces ,  a n d  t a k e  s u c h  t e s t imony  a s  t h e  

2 4 Commission may deem a d v i s a b l e ,  Any  t h r e e  ( 3 )  members  shal l  

2 5 c o n s t i t u t e  a q u a r u m .  T h e  c o n c u r r i n g  v o t e  of th ree  ( 3 )  

2 6 members  sha l l  be  n e c e s s a r y  t o  t a k e  a n y  a c t i o n .  Any member 

2 7 of t h e  Commission m a y  a d m i n i s t e r  o a t h s  o r  a f f i rmat ions  to  

CoPlEo AT .~~,pq&yy'Sf ;:; , 



1 l..fitnesses 2 p ~ e a r 1 n 9  b e f o r e  t h e  Commiss ion .  T h e  Ccmmiss ion  

7 - s h a l l  h a v e  s u c h  co;vers c f  z u c ~ o e n a  a n d  compu l s i on  c f  

3 a t t e n d a n c e  of , .vitnesses 2nd p r o u u c t i o n  o f  d o c u m e n t s  a n d  cf 

3 e x a m i n a t i o n  o f  '.a;itnesses as  a r e  c o n f e r r e d  u p o n  t h e  S u p e r i o r  

5 C o u r t .  S u b p o e n a s  sha l l  b e  i s s u e d  u n d e r  t h e  s i g n a t u r e  o f  t h e  

6 C h a i r m a n .  T h e  S 3 p e r i o r  C o u r t  may ,  u p o n  t h e  a p p l i c a t i o n  o f  

7 t h e  Commiss ion .  e n f o r c e  t h e  j t t e n d s n c e  a n d  t e s t i m o n y  o f  z n y  

3 w i t n e s s  a n d  t h e  p r o d u c t i o n  c f  a n y  d o c u m e n t s  so s u b p o e n a e d .  

2 S u b p o e n a  a n d  kvi tness f ees  2nd mi leage  s h a l l  b e  t h e  same 3 s  

10 in c r i m i n a l  cases in t h e  c o u r t ,  a n d  s h a l l  b e  p a y a b l e  f r o m  

1 1  f u n d s  a p p r o p r i a t e d  f o r  e x p e n s e s  o f  a d m i n i s t r a t i o n .  

12  €jl?c. 30 H e a r i n g s  a n d  E v i d e n c e .  a h e r e  a n y  a p p l i c a t i o n  

13 i s  made  t o  t h e  Commiss ion,  t h e  a p p l i c a n t  a n d  t h e  Commiss ion 's  

14 l ega l  a d v i s o r  s h a l l  b e  e n t i t l e d  t o  a p p e a r  a n d  b e  h e a r d .  A n y  

15 o t h e r  p e r s o n  m a y  a p p e a r  a n d  b e  h e a r d  :vho s a t i s f i e d  t h e  

16 Commiss ion  t h a t  h e  h a s  a  s u b s t a n t i a l  i n t e r e s t  i n  :he 

17  p r o c e e d i n g s .  In a n y  case  i n  w h i c h  t h e  p e r s o n  e n t i t l e d  t o  

1 8 m a k e  a n  a p p l i c a t i o n  i s  a c h i l d ,  t h e  a p p l i c a t i o n  m a y  be made o n  

19 h i s  b e h a l f  by h i s  p a r e n t  o r  l e g a l  g u a r d i a n .  In a n y  case in 

2 3 which t h e  p e r s o n  e n t i t l e d  t o  m a k e  a n  a p p l i c s t i o n  i s  rnen ta l l y  

2 1 d e f e c t i v e ,  t h e  a p p i i c a t i o n  may b e  made o n  h i s  b e h z i f  b y  h i s  

2 2 g u a r d i a n  o r  s u c h  o t h e r  i n d i v i d u a l  a u t h o r i z e d  t o  admir.:;tcr t h e  

2 3 es ta te .  

2 4 Where  u n d e r  t h i s  C h a p t e r  a n y  p e r s o n  i s  e n t  t l rd t o  

2 5 a p p e a r  a n d  b e  h e a r d  by t h e  Commiss ion,  t h a t  p e r r 2 n  may  

2 6 a p p e a r  i n  p e r s o n  a r  by h i s  a t t o r n e y .  A l l  h e a r i n g s  c17a11 b e  

2 7 nnPrl t o  t h e  p u b l i c  u n l e s s ,  i n  a  p a r t i c u l a r  c a s : ,  t h e  
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1 commiss i on  c ~ t ~ r r n i n e s  :Piat t h e  h e a r i ~ q ,  o r  a p o r t i c n  i h e r e o f ,  

? .. s h o u l d  b e  held in ~ r i v a t ; ,  t ~ a v i n q  .- r e y a r d  t o  t h e  f a c t  iP ,a t  t h e  

-. 
.d o f f e n d e r  a  n c t  b e e n  c z n v i c t e c l  c r  t o  t h e  i n t e r e s t  \:f t h e  

2 v i c t i m  of z n  a i l eqed  s e x u z l  o f f e n s e .  

- 
3 E v e r y  F e r s o n  z p ~ e a r i n g  u n d e r  t h i s  S e c t i o n  sha l l  h a v e  

b t h e  r ight t3  p r o d u c e  e v i d e n c e  a n d  t o  c r o s s - e x a m i n e  w i t n e s s e s .  

7 

t T h e  Commiss ion  may  r e c e i v e  as e v i d e n c e  a n y  z ta temen t ,  

3 d o c u m e n t ,  i n f o r m a t i o n  o r  m a t t e r  t h a t  may ,  i n  t h e  o o i n i o n  of 

" 
2 t h e  Commir;s ion,  c ~ n t r i c u t e  t o  i t s  f u n c t i o n s  u n d e r  t h i s  

10 C h a p t e r ,  bvnether  o r  n o t  s u c h  s t a t e m e n t ,  dccu rnzn t ,  

1 1  i n f o r m a t i o n  o r  m a t t e r  ;vou id  b e  admiss ib le  i n  a  c o u r t  o f  1a7u. 

12 I f  any p e r c o n  h a s  c e e n  c o n v i c t e d  o f  a n y  o f f e n s z  w i t h  

13 r e s p e c t  t o  a n  a c t  o r  o m i s s i o n  o n  w h i c h  a c l s i m  u n d e r  t h i s  

14 C h a p t e r  i s  b a s e d ,  p r o o f  o f  t h a t  c o n v i c t i o n  sha l l ,  u n l e s s  a n  

15 a p p e a l  a g a i n s t  t h e  c o n v i c t i o n  o r  a p e t i t i o n  f o r  3 h e a r i n g  ia 

15 r e s p e c t  ~f t h e  c h a r ~ e  is p e n d i n g  o r  ;1 nc.v t r i a l  o r  r c h e ~ r i n g  

1 7  h a s  b e e n  o r d e r e d ,  b e  :aken a s  conclu;i\,,e e v i d e n c e  t h a t  t h e  

13 o f f e n s e  has  b e e n  ccrnrn i t ted.  

19 5 0 6 . 3 5  :.:eaical Exsrnina: icn.  The  Commiss ion may 

2 0 a p p o i n t  a n  i m p z r t i a l  l i c e n s e d  p h y s i c i a n  t o  e::aminc an:. p e r s c n  

2 1 making a p p l i c a t i o n  u n d e r  t h i s  C h a p t e r ,  and t h e  f e e :  T3r t h e  

2 2 e x a m i n a t i o n  s h a l l  b e  paid f r o m  f u n d s  a p p r o c r i - : t c d  f o r  

2 3 e x p e n s e s  o f  a d m i n i s t r a t i o n .  

2 4 5 8 6 . 4 0  A t t o r n e y  Fees .  T h e  Commiss ion  may ,  as p a r  o f  

2 5 a n y  o r d e r  e n t e r e d  u n d e r  t h i s  C h a p t e r ,  d e t e r m i n e  2r.3 2 ; O W  

2 6 r e a s o n a b l e  a t t c r c e y  f zes ,  : vh ich  i f  t h e  award o f  ccrnpt,ncln i o n  

' I  

2 7 i s  m o r e  t h a n  O n e  T h o u s a n d  D o l l a r s  ($1 ,000)  s h a l l  n o t  "c. -, 
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f i f t e e n  p e r c e n t  i YS?) c f  ;he  a w a r d ,  :3 b e  paid o u t  of b u t  n o t  

i n  a d d i t i o n  t o  the  t;vard, :3 t h e  s t t o r n e v s  r e g r e s e n t i n g  t h e  

s p p l i c s n t ,  7ro.Jided :hat  h e  smoun t  sf t h e  a t t o r n e v  f e e s  

sha l l  n o t ,  in z n y  eL ,en t ,  e x c e e d  t h e  a ~ v a r d  of compensat ion 

r e m a i n i n g  a f t e r  e e d u c t i n g  t h a t  ,por t ion  the reo f  f o r  expenzes 

s c t u s l l y  i n c u r r e d  by  t h e  c la iman t .  

;ny a t t o r n e y  :vho c h a r g e s ,  demands,  rece i ves  o r  collect; 

f o r  s s r v i c e s  r e n d e r e d  in c 3 n n e c t i o n  . .v i th  s n v  p roceed ings  

c lnder  t h i s  Chcloter a n y  zrnount  i n  excess of t h a t  clllotved 

u n d e r  t h i s  Sect ion, i f  a n y  compensa t i on  is pa id .  shal l  be 

f i n e d  n o t  more  t h a n  T w o  T h o u s a n d  D o l l a r s  (32,0001.  

586 .45  Recons ide ra t i on  by Commission; Jud i c ia l  Review. 

( a )  The Commission may,  o n  i t s  o w n  mot ion  or: o n  t h e  

a p p l i c a t i o n  of  a n y  p e r s o n  a g g r i e v e d  b y  an o r d e r  o r  dec is ion  

o f  t h e  Commission, r e c o n s i d e r  t h e  o r d e r  o r  decis ion a n d  

r e v o k e ,  c o n f i r m  and  v e r i f y  t h e  o r d e r  c r  decis ion,  based  u p o n  

t h e  f i n d i n g s  of  t h e  Commission. 

( b )  A n y  p e r s o n  a g g r i z v e d  by  a n  o r d e r  o r  decis ion o f  

t h e  Commission o n  t h e  sole g r o u n d  t h a t  t h e  o r d e r  o r  dec is ion  

was in excess  o f  t h e  Commiss ion 's  a u t h o r i t y  o r  j u r i sd i c t t on ,  

shall  h a v e  a right o f  appea l  t o  t h e  S u p e r i o r  Cour t ,  p r o \ r i d e d  

2 2 t h e  appea l  i s  f i l ed  ;vith t h e  Commission w i t h i n  t h i r t y  (301 

2 3 d a y s  a f t e r  s e r v i c e  o f  a n  o r i g i n a l  o r  a c e r t i f i e d  copy  of u c h  

2 4 o r d e r  o r  dec i s ion .  E x c e p t  as o t h e r w i s e  p r o v i d e d  in .h is  

2 5 Sec t ion ,  o r d e r s  and  dec i s ions  of t h e  Commission sha l l  b e  

? 6 c o n c l u s i v e  a n d  n o t  subject  t o  j u d i c i a l  r e v i e w .  i 

2 7 386.50 E l i g i b i l i t y  f o r  Compensa t i on .  [ a )  I n  t h e  ev  tnt 
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I z n y  p e r s o n  is i n j u r e 3  c r  ki l lea by z n y  a c t  o r  r~mis s ion  c i  s n y  

o t h e r  p e r s o n  cominq ..&;iti:in :he criminal  j u r i sd i c t ion  of t h e  

- 
I e r r i t o r v  a f t e r  S e p t e m c e r  3 0 ,  i 330 ,  ,.vhich a c t  o r  cmission is 

,vi thin t h e  d e s c r i p t i o n  f t h e  c r i m e s  e n u m e r a t e d  in Sec t ion  

26 .55 ,  t h e  Cornrnissicn ;-ray, in i t s  d i s c r e t i o n ,  upon a n  

ctppi icat ion,  o r d e r  t h e  p a y m e n t  of compensa t ion  in a c c o r d a n c e  

:vith :his  C h a p t e r :  

( 1  1 To o r  f o r  t h e  b e n e f i t  of t h e  t ~ i c t i m ;  

-.- ( 2 )  I o  c;ny ;;erson r e s p o n s i b l e  f o r  t h e  rnaintcnafice 

of t h e  v ic t im,  :vhere t h a t  p e r s o n  h a s  s u f f e r e d  p e c u n i a r y  

loss  o r  i n c u r r e d  e x p e n s e s  a s  a r e s u l t  of t h e  v ic t im 's  

i n j u r y  o r  d e a t h ;  

( 3 )  In t h e  c a s e  of t h e  d e a t h  of t h e  vict im,  to  o r  

14 f o r  t h e  b e n e f i t  of a n y  o n e  o r  more  of t h e  d e p e n d e n t s  of 

15 t h e  d e c e a s e d  v ic t im;  o r  

16 ( l r )  To ; p a r e n t  cf a n  a d u l t  d e c e a s e d  v ic t im,  o r  t o  

17 a n  a d u l t  ;on o r  d a u g h t e r  of a d o c e a s e d  vict im, k.4het-e 

18 t h e  p a r e n t  o r  a d u l t  s o n  o r  d a r i g h t c r  h a s  i n c u r r e d  

19 e x p e n s e s  o n  a c c o u n t  of h o s p i t a l ,  medica l ,  f u n e r a l  a n d  

bu r i a l  e x p e n s e s  a s  a r e s u l t  o r  t h e  v i c t im ' s  i n j u r y  a n d  

d e a t h .  

( b )  F o r  t h e  p u r p o s e  of t h i s  C h a p t e r ,  a p e r s o n  shal l  b e  

2 3 deemed  t o  h a v e  i n t en t iona l ly  committed a n  act o r  omission 

2 1, n o t w i t h s t a n d i n g  t h a t  b y  r e a s o n  of age, i n s a n i t y ,  d r u n l < e n n e s s  

2 5 o r  o t h e r w i s e  h e  was legai ly  i n c a p a b l e  of fo rming  a criminal 

2 6 ~ n t e n t .  

2 7 ( c )  In d e t e r m i n i n g  w h e t h e r  t o  make  a n  o r d e r  u n d e r  t h i s  
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S e c t i o n ,  t h e  Ccmrnisiion n a y  ~ o n s i d e r  zny c i rcurns ta t lces  i: 

d e t e r m i n e s  t o  b e  r e l e v a n t ,  a n d  t h e  Ccmrnission sha l l  c ~ n s i d e r  

the b e h a v i o r  of  t h e  ..,ic:im, a n d  i v h e t h e r ,  b e c a u s e  o f  

provoca t ion  o r  c iher :vise ,  t h e  +lictim b e a r s  a n v  s h a r e  af  

r e s p o n s i b i i i t y  f o r  t h e  c r i m e  t h a t  c a u s e d  h i s  i n j u r y  or  d e a t h  

a n d  t h e  Commission sha l l  r e d u c e  t h e  amoun t  o f  compensa t ion  

in a c c o r d a n c e  :vith its a s s e s s m e n t  of :he d e g r e e  o f  ;uch 

I -espons ib i l i ty  a t t r i b u t a b l e  to  t h e  vict im.  

i d )  An o r d e r  nay be  made  uncier  :his Sec t ion  w h e t h e r  

o r  n o t  J n y  p e r s o n  is p r o s e c u t e d  f o r  o r  c ~ n v i c t e d  of 3 crime 

a r i s i n g  o u t  o f  ;In z c t  o r  omiss ion  d e s c r i b e d  in S u b s e c t i o n  ( a )  

of  t h i s  Sec t ion .  provided a n  z r r e s t  h a s  b e e n  made o r  sucl i  ac t  

o r  omission has been  r e p o r t e d  to  t h e  ~ o l i c e  w i thou t  u n d u e  

d e i a y .  No o r d e r  m a y  be made  u n d e r  t h i s  Sec t ion  u n l e s s  t h e  

Commission finds t h a t :  

( 1 )  t h e  a c t  o r  omiss ion  did o c c u r :  a n d  

( 2 )  t h e  i n j u r v  o r  d e a t h  ~f t h e  v i c t i m  r e s u l t e d  from 

t h e  a c t  o r  omiss ion .  

19 Upon appl ica t ion  f rom e i t h e r  t h e  A t t o r n e y  Gene ra l  or  t h e  

2 0 
D i r e c t o r  of t h e  Cuzrn Police D e p a r t m e n t ,  t h e  Commission n a y  

2 1 suspend p r o c e e d i n g s  u n d e r  t h i s  C h a p t e r  f o r  s u c h  p e r i o d  a s  it 

2 2 deems d e s i r a b l e  on t h e  g r o u n d  t h a t  a p r o s e c u t i o n  f o r  a crime 

2 3 a r i s i n g  o u t  of t h e  act  o r  omiss ion  h a s  b e e n  commenced o r  i s  

! 4 imminent ,  o r  t h a t  r e l e a s e  of t h e  i n v e s t i g a t i o n  r e p o r t  would be 

5 
d e t r i m e n t a l  t o  t h e  publ ic  i n t e r e s t .  

986.55 Vioient Cr imes.  l a )  T h e  c r i m e s  to which t h i s  

C h a p t e r  a p p l i e s  a r e  t h e  foiiorving a n d  n o  o t h e r *  
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( 1 1 . ao ra \ i a t ed  ! . lu raer  (Cr imina l  2nd  Cor rec t iona l  

Code ,  Sec t ion  1 6 . 3 9 )  ; 

( 2 1 ' . t u r ce r  ( Criminal  s n d  Correc t iona i  C o d e ,  

Sec t ion  1 5 .  $0 1 ; 

13 1 ' . l ans i augn te r  ( Criminal  ~ n d  Cor rec t iona i  C e d e ,  

Sec t ion  1 6 . 5 0 )  ; 

( 4  ,Aggrava ted  A s s a u l t  ( Criminal 2nd  Cor rec t iona l  

C o d e ,  Sec t i cn  1 9 .  z 3 ) ;  

i 5 )  I c s a u l t  i Criminal  a n d  Correc t iona i  C o d e ,  

Sec t ion  1 2 . 3 0 )  ; 

( 6 )  Kidnapp ing  ( Criminal  a n d  Cor rec t iona l  C o d e ,  

Sec t ion  2 2 . 2 0  I ; 

( 7 )  Felonious R e s t r a i n t s  ( Criminal a n d  Cot-rect ional  

C o d e ,  Sec t ion  2 2 . 3 0 )  ; 

( 8  I Chi ld S t e a l i n g  ( Criminal  a n d  Cor rec t iona l  Code .  

Sec t ion  2 ' 1 .  $0 1 ; 

( 9 )  Cui tod ia l  I n t e r f e r e n c e  ( Criminai 2nd  

Cor rec t iona l  Code .  S e c t i o n  2 2 .  SO 1 ; 

( 1 0 )  Criminal S e x u a l  C o n d u c t  in t h e  F i r s t  D e g r e e  

( Criminal  a n d  C o r r e c t i o n a l  Code .  S e c t i c n  25.15 ) ; 

( 1  1 )  Criminal S e x u a l  C o n d u c t  in t h e  Second  Deg;  es 

( Criminal a n d  C o r r e c t i o n a l  C o d e ,  Sec t ion  25.20 1 ; 

7 

( 1 2 )  Criminal S e x u a l  C o n d u c t  in t h e  T h i r d  I E ~  - ee  

( Criminal  a n d  Cor rec t iona l  C o d e ,  Sec t ion  25 .25 1 ; 

( 1 3 )  Criminal S e x u a l  C o n d u c t  in t h e  F o u r t h  ' * c g r ? c  

( Criminal  a n d  Cor rec t iona l  Code .  Sec t ion  25.30 ) ; 

2 7 ( 1 4 )  Assau l t  wi th  I n t e n t  to Commit Criminal 'C e x ~ l  ; i  

CWIED AT G O Y ~ ~ ~ E - ~ " ~  . - ....- .- E ,- , r7 



I ?,- -.-, C o n d u c t  I C r i n i n a l  2nd C o r r e c t i o n a l  Coue.  Sec t ion  - 2 .  -12 I 

2 ( b )  F o r  ;he n u r p o s e s  c f  t h i s  C h a p t e r ,  t h e  o p e r a t i o n  c 

3 a m o t o r  veh i c l e ,  k c a t  c r  z i r c r a i t  t h a t  r -nsu l ts  i n  an  i n j u r y  o 

I) d e a t h  s h a l l  n o t  c ~ n s t i t u t e  a c r i m e ,  u n l e s s  t h e  i n j u r i e s  3et-t 

5 i n t e r l t i o n a l l y  i n f l i c t e d  t h r o u g h  t h e  u s e  o f  s u c h  veh i c l e ,  boa 

6 o r  a i r c r a f t .  

7 ( c )  A n y  f i n e  i m p o s e d  p u r s u a n t  t o  Sec t i on  80.50 o f  T i t l t  

3 9 o f  t h e  Guam Ccde  A n n o t s t e d  u p o n  c o n v i c t i o n  o f  s n y  o f  tht 

'3 c r i m e s  s p e c i f i e d  in S u b s e c t i o n  ( a )  o f  :his Sec t i on  z i ~ a l l  bc 

10 p a i d  i n t o  t h e  C r i m i n a l  I n j u r i e s  c o m p e n s a t i o n  F u n d  es tab l i shec  

11 by S e c t i o n  8 6 . 5 ' 3  ~ f  t h i s  C h a p t e r .  

12 586.60 A w a r d  of  C o m p e n s a t i o n .  T h e  Commiss ion ma) 

13 o r d e r  o n l y  f r o m  a v a i l a b l e  b a l a n c e s  in t h e  C r i m i n a l  l n j u r i e c  

14 C o m p e n s a t i o n  F u n d  t h e  pay tnen t  o f  campensa t i on  u n d e r  thi-. 

15 C h a p t e r  f o r :  

16 ( 1  1 E x p e n s e s  ~ c t u a l l y  a n d  r e a s o n a b l y  i n c u r r e d  a s  2 

17 r e s u l t  o f  t h e  i n j u r y  o r  d e a t h  o f  t h e  v i c t i m ;  

1 a ( 2 )  Loss  t o  t h e  v i c t i m  o f  e a r n i n g  p o w e r  3s a r e s u l l  

19 o f  t o t a l  o r  p a r t i a l  i n c a p a c i t y ;  

( 3 )  P e c u n i a r y  l o s s  t o  t h e  d e p e n d e n t s  cf t h e  

deceased  v i c t im ;  

2 2 ( 4 )  Pa in  a n d  s u f f e r i n g  t o  t h e  v i c t im ;  a n d  

(5 A n y  o t h e r  p e c u n i a r y  loss  d i r e c t l y  I-?suiting 

f r o m  t h e  i n j u r y  o r  d e a t h  o f  t h e  v i c t i m  ;vhil:h t h e  

Commiss ion  d e t e r m i n e s  t o  b e  r e a s o n a b l e  a n d  p rope r . .  

986 .65  R e i a t i o n s h i p  t o  O f f e n d e r .  No c o m p e n s a t i c i  t sha l l  

2 7 b e  a w a r d e d .  e x c e p t  f o r  e x p e n s e s  s p e c i f i e d  in Sec t i on  56.60 

cw~m AT I ; O Y ~ ~ ? ~ E _ P . - E ~  - . l l  



( 1  ) c f  t h i s  C h a p t e r ,  i f  e 1;ictirn ivas z t  t h e  t ime c i  h i s  

i n j u r y  o r  d e a t h  i ~ i  ,&;ith t h e  ~ f f e n a e r  3 5  spouse r~r  3s ;1 

member o f  t h e  c f f e n a e r ' s  i - ,ausenold. 

5 5 6 . 7 0  R e c c v e r y  f r o m  O f f e n d e r .  ';/henever a n y  p e r s o n  

i s  c o n v i c t e d  o f  an c f f e n s e  t h a t  i n c l u d e s  a n y  c r i m e  enumerated 

in 'ect ion 2 6 . 5 5  o f  t h i s  C h a p t e r  2nd a n  o r d e r  o r  t h e  payment  

o f  :ampensat ion i s  o r  h a s  b e e n  made u n d e r  t h i s  C h a p t e r  f o r  

i n j u r y  o r  d e a t h  r e s u l t i n g  f r o m  t h e  a c t  o r  omiss ion const i :u t ing 

s u c h  o f fense ,  t h e  C~rn rn i ss ion  m s y  i n s t i t u t e  J d e r i v a t i v e  ac t ion  

a g a i n s t  t h e  p e r s o n  or a g a i n s t  a n y  p e r s o n  l i ab le  a t  l a w  o n  h i =  

b e h a l f ,  in t h e  name o f  t h e  v i c t i m  o r  s u c h  of  h i s  dependen ts  

as h a v e  b e e n  a w a r d e d  compensat ion  u n d e r  t h i s  C h a p t e r  i a  t h e  

S u p e r i o r  C o u r t  f o r  s u c h  damages as may b e  r e c o v e r a b l e  a t  

common law by t h e  v i c t i m  o r  s u c h  d e p e n d e n t s  w i t h o u t  

r e f e r e n c e  t o  t h e  p a y m e n t  o f  compensat ion .  The c o u r t  shal l  

h a v e  j u r i s d i c t i o n  t o  hea r ,  d e t e r m i n e  a n d  r e n d e r  j u d ~ r n 3 n t  i n  

a n y  s u c h  a c t i o n .  T h e  t ime f o r  t h e  o c c u r r e n c e  o f  t h e  3 c t  0 1 -  

omiss ion until c o n v i c t i o n  o f  t h e  o f fense  anci. t h e r e a f t e r ,  ss  

l o n g  as t h e  o f f e n d e r  i s  in c o n f i n e m e n t  f o r  c o n v i c t i o n  o f  t h e  

o f fense,  s h a l l  n o t  c o n s t i t u t e  a n y  p a r t  o f  t h e  t ime l im i ted  f o r  

t h e  commencement o f  t h e  ac t i on  by t h e  Commission u n d e r  t h e  

app l i cab le  s t a t u t e  o f  l im i ta t i ons .  .4ny  r e c o v e r y  in t h e  ac t i on  

sha l l  b e l o n g  t o  t h e  T e r r i t o r y ,  p r o v i d e d ,  t h a t  t h e  Cornmission 

s h a l l  amend i t s  o r d e r  o f  c o m p c n s ~ t i o n  t o  p r o v i d e  f o r  t h e  

p a y m e n t  o f  a n y  p o r t i o n  o f  t h e  r e c o v e r y  in excess  o f  t h e  

amount  o f  compensat ion  p r e s c r i b e d  in t h e  o r d e r  t o  a n y  of t h e  

p e r s o n s  e n t i t l e d  t o  r e c e i v e  compensat ion  u n d e r  Sect ion  86.50 



cf th is  C h a p t e r  in s u c h  ~ r o c c r t i o n s  znd IJpon such tern. 

t h e  Commission .,hall deem z p p r c p r i a t e .  

5 8 6 .  ; 5  i i i t  f a r  Csrnpensarion. In t h e  Ever 

p r i v a t e  ci t izen i n c u r s  i n j u r - j  o r  p r o p e r t y  damage 

preventin9 the  ccmmission of  a cr ime :vlthin the  T c r r t t o r v  

a p p r e h e n d i n g  a p e r s o n  w h o  h a s  committed a crime w i t h i n  

T e r r i t o r y ,  o r  in material ly a s s i s t i n g  3 peace  off icer  ..vnc 

e n g a g e d  in t h e  p r e v e n t i o n  o r  s t t e m p t e d  p reven t ion  f i f  z l rc  

c r t m e  o r  t h e  z o p r e h e n s i o n  o r  s t tempted s p p r e h e n s ~ o n  c;f .; 
3 p e r z o n ,  t h e  Commission may,  in i t s  d i s c r e t i o n ,  upon 

application, o r d e r  the  payment  of compensation in acccrdai  

with t h i s  C h a p t e r :  

( 1  To or f o r  t h e  benef i t  of t h e  p r i v a t e  ci t izen:  

( 2 )  To a n y  p e r s o n  responsible f o r  t he  rnsintensr 

of t h e  p r i va t e  c i t i zen ,  ;adhere t ha t  p e r s o n  h a s  z u f f e v  

p e c u n i a r y  loss o r  i n c u r r e d  c x p e n s c s  2s  3 r-esult ~i I 

p r i v a t e  c i t i zen ' s  i n j u r y .  

986.30  A w a r d  of  Compensat ion.  The Commission rnc 

o r d e r  t h e  payment of ccmpensat ion u n d e r  th i s  Chap te r  f o r :  

( 1  1 E x p e n s e s  ac tual ly  a n d  reasonab ly  ncurrcci a; 

result of the  i n j u r y  cf t h e  p r i v a t e  cit izen; 

( 2 )  Pain a n d  s u f f e r i n g  to  t h e  p r i v a t e  : it izcn; 

( 3 )  LOSS to the  p r i v a t e  ci t izen of e a r n \  19 pcwer 2 :  

a r e s u l t  of total o r  p z r t i a t  incapaci ty ;  and 

( 4 )  P e c u n i a r y  loss t:, the p r i v a t e  citi. c n  direc:!y 

resu!  tin: f r c m  damaae to h i s  p r o p e r t y .  

ga6.85 'Terms c f  O r d e r .  Except a s  o t h e r w i s ?  provid2.1 



1 in th i s  C h z ~ t ~ r ,  tnv c r a e r  f ~ r  t h e  p a y m e n t  c i  c=moensa t i !  

7 - u n d e r  t h i s  C h a n t e r  ,-nav h e  rnade on  s u c h  t e r m s  a s  : 

1 Cornrnissicn j e e r s  z p c r c z r i a t e .  ',':ithout l imiting t h e  ~ e n e r a i i  

il o f  t h e  p r e c e d i n g  r e n t e n c e ,  t h e  c r d e r  may p r o v i d e  f 

5 a p p o r t i o n m e n t  o f  t h e  c3 rnpensa t ion .  f o r  t h e  hold ing  of  t k  

6 compensa t lon  o r  z n y  p a r t  t h e r e o f  in t r u s t .  f o r  t h e  p ~ y m e n t  ( 

7 t h e  ccmpensa t ion  in a lump sum c r  pe r iod ic  ins t s l l rnents ,  z n  

3 f o r  t h e  actximent c i  c s m p e n s a t i o n  f o r  h o s p i t a l ,  rnediczl, f u n e r :  

3 2 n d  t;urtsl  e : c p e n s ~ t s  direc:ly t~ t h e  p e r s o n  :rho i ~ s s  p r o v i d e  

10 s u c h  s e r v i c e s .  ,411 s u c h  o r d e r s  sha l l  con ta in  word; c l ea r l .  

11 i n f o r m i n g  t h e  c la imant  t h a t  all a w a r d s  a n d  o r d e r s  f o  

12 p a y m e n t s  u n d e r  t h i s  C h a p t e r  a r e  s u b j e c t  t o  t h e  making  of 31 

13 a p p r o p r i a t i o n  by t h e  L e g i s l a t u r e  t o  p a y  t h e  claim, e x c e p t  a: 

14 o t h e r w i s e  p r o v i d e d  in S e c t i o n  85 .95  o: t h i s  C h a p t e r .  

15 5 8 6 . 9 0  Lin i t a t i ons  u p o n  A w a r d  of Compensa t ion .  

16 ( a )  :lo o r d e r  f o r  t h e  p a y m e n t  of compensa t ion  sha l l  be  

1 7  made  u n d e r  t h i s  C h ~ p t e r  u n l e s s  t h e  zppl ica t ion  h a s  b e e n  made 

18 wi th in  e i g h t e e n  ( 1 8 )  m o n t h s  a f t e r  t h e  d a t e  of i n j u r y ,  d e a t h  o r  

19 p r o p e r t y  d a m a g e .  

2 0 ( b )  140 compensa t ion  shall  be a w a r d e d  u n c e r  t i i is  

2 1 C h a p t e r  in a n  amount  in excess of T e n  T h o u s a n c ~  D1;llar-s 

2 2 ($10,0001. 

2 3 586 .95  Criminal l n j u r i e s  Compensa t ion  Func - "/hen 

2  4 P a y m e n t s  A u t h o r i z e d .  

2 5 ( a )  T h e r e  is e s t a b l i s h e d  a Criminal :n j ! ! r ies  

2 6 Compensa t ion  F u n d  f r o m  w h i c h  t h e  Commission rna~? 
i 

2 7 p a y m e n t s  a s  p r o v i d e d  in S u b s e c t i o n  ( b )  of t h i s  S e c t i o r .  i h e  





t h e  s u m  o r  t h e  arncur,t c i  :he c a m p e n s a t i o n  caid t o  him u n a e r  

t h i s  C h a c t e r .  

'$36.195 L e ~ a i  ~ . d ~ : i s o r .  T h e  . . i t to rnev  C2ner-21 ;hall 

s ? r v e  a s  legal z a v i s ~ r  to  t h e  Ccmmiss ion .  

Ej36.110 Exernction f rom E x e c u t i o n .  ?io compensa t ion  

payable  u n d e r  t h i s  C h a p t e r  zha l l ,  p r i o r  to  ~ c t u a l  r e c e i p t  

tt-21-eoF by t h e  p e r s o n  o r  b e n e f i c i a r y  e n t i t l e d  t h e r e t o ,  o r  t h e i r  

legal  r - e p r e s e n t s t i v e s ,  b e  s s s i a n a b l e  o r  s u b j e c t  t o  e x e c u t i o n ,  

c j a r n ~ s h m e n t ,  ~ t t s c n m e n t  2r o t h e r  p r o c e s s  ; v h s t s o e v e r ,  

i n c l u d i n g  p r o c e s s  to s a t i s f y  a n  o r d e r  o r  j udgmen t  f o r  - , u p p o r t  

o r  a l imony.  

586.115 S u r v i v a l  a n d  A b a t e m e n t .  T h e  r i g h t s  of 

compensa t ion  c r e a t e d  b y  t h i s  C h a p t e r  a r e  p e r s o n a l  a n d  sha l l  

14  n o t  s u r v i v e  t h e  d e a t h  of t h e  p e r s o n  o r  beneficisr-y en t i t l ed  

15 t h e r e t o ,  p r o v i d e d  t h a t  i f  s u c h  d e a t h  o c c u r s  a f t e r  an  

16  a p p i i c ~ t i o n  f o r  ccmpensa t ion  h a s  b e e n  f i led with t h e  

17  Commission,  t h e  p r o c e e d i n g  ;hall n o t  a b a t e .  b u t  may b e  

18 c o n t i n u e d  b y  t h e  legal r e p r e s e n t s t i v e  of t h e  d e c e d e n t ' s  

19 e s t a t e .  

2 0 986.120 Rule-making  P o w e r s .  In t h e  p e r f o r m a n c e  of i t s  

2 1 f u n c t i o n s ,  t h e  Commission may  a d o p t ,  amend  a n d  repea l  r u l e s  

2 2 a n d  r e g u l a t i o n s ,  n o t  i n c o n s i s t e n t  wi th  t h i s  C h a p t e r ,  

2 3 p r e s c r i b i n g  t h e  p r o c e d u r e s  f o r  c o n d u c t i n g  i t s  b u s i n e s s ,  t h e  

2 4 p r o c e d u r e s  t o  b e  followed in t h e  f i l i ng  of applici3tions a n d  t h e  

2 5 p r o c e e d i n g s  u n d e r  t h i s  C h a p t e r  a n d  s u c h  o t h e r  m a t t e r s  a s  t h e  

2 6 Commission d e e m s  a p p r o p r i a t e .  

2 7 586 .125  Commission S t a f f .  S u p e r v i s o r y ,  a d m i n i s t r a t i v e  



~ n d  ciericai personnei  necessa ry  i o r  the  eificient functioning of  t!;e Z ~ m m l z  

may be r i p p o i ~ t e d .  

- 3 8 6 .  i30 .;nnuai 2 e p o r t .  - ne .A-ttarney (;enera1 snail t ransmit  annusii 

t h e  Governor and :o t he  Legislature n r epor t  of the  Commission's act:-; 

u n d e r  th is  Chap te r  includinq the  name of each appl icant ,  a brief descript lo 

t h e  facts  in each c a s e ,  and t h e  m o u n t ,  if a n y ,  of compensation awarded .  

.A.ttorney General shal l  t ransmit  the  r e p o r t ,  toqether  ..r.rith a tabuiation o r  

total amount or (:ompensation a ~ a r d e d ,  and a legislative bill :appropr:?: 

f u n d s  necessar-; : o repienis  h the  (, rimlnai I n l u r ~ e s  Compensat~on F c ~ c :  : J r  

compensation z..varaed. " 

Section 6 .  .A new Secrion $0.-$9 ( e )  is added to Chap te r  ,30 t ~ f  Titlz ,! (;L 

Code Annotated to r ead :  

"580 .48  e ) .  T h e  remaining balance of ea rn ings  b y  an  inmate ii 

part icipat ing In a Work Release Program shall be deposi ted into a Criml. 

Injuries  Compensation F u n d .  Af ter  complying with zubsect ion (b) 1 ;  :. 

Sect ion ,  associated .,r.lth s u p p o r t  l j f  dependen t s  and t lebts ,  :he t.cz.a:r;: 

. .. , . .  balance : a  ':je ljepositeu for :he r3rlminai Injuries corn pens at:^:^ . .. 

established in this i i c t .  " 

Section 7.  Not la ter  than n i n e t : ~  (00) days  a f t e r  t h e  passage o i  :his ::.ct, -i 

and  all monies paid i,;:o o r  d u e  a n d  owing the  Criminal Injuries  C o m ~ ~ r s a t i c ~  

T : c  c rea ted  b y  Public Law 16-26:1 (Civil  Code of Guam, aivision F o u r t h .  ?a r t  - ,  A - u  

11, C h a p t e r  111, Section 3361.18)  a s  of December 3 1 ,  1986 shall be pald into t l .  

Criminai Injuries  Compensation Fund  c rea ted  by this  Act.  

Section 8. T h e  sum of T:venty Thousand  Dollars ($20,000.00)  is ;?prop:-:zte, 

from t h e  General Fund to the  Criminal In jur ies  Compensation Fund nd iz :D b 

impiemented not  la ter  than  n inety  ( 9 0 )  d a y s  a - t e r  t h e  passage  or this  t .  . 





Mr. Patrick 3arsr, ?resident of =he crganlzation called 
Advocates 2eaching 3ut (VAROI, appeared before e C 
commending introductisn of the measure and u r g l n q  passage. 

r .  garst recommended modification ro the measure t~ F: 
specified zime for 2otification and penalt:~ imposed upon go1 
agents for failure ro f x l f i l l  notification cbligacions. 

Ms. Diane Boone, a inember of VARO, also testified in favor 
measure and the suggested modifications. 

Ms. Boone cited that her son was a crime victim who suffered i 

by being exposed to the perpetrator fit must be noted tt. 
incide~t took place prior co trial). Faulting government emF 
with i.~appropriate procedures in that incident, Ms. 9oone 
account~bility and responsibility on the part of government agen 

Acting Department of Corrections Direccor A n a e i  Sablan subr 
u r i z t e n  testimony (ATTACXMENT T I ) .  

Acting Director Sablan pointed out that parole work "concerns i 
with crime victims or victim's next-of-kin, as a matter of compl 
with statutes and an Executive Order. 

Presently, under Executive Order 88-26, crime victims are not: 
whenever a prisoner is to be released on parole or to be re le  
full-time from the Department of Corrections. In cases of par 
victims or next-of-kin are recipients of a notification from 
Deparrrnent of Corrections (ATTACHMENTS 111). 

Further, under Section 80.78 ( f ) ,  Title 9, Guam Code Annota: 
victims m a y  provide comment for documented submisslcn to 
Terricorlal Parole Board durlng pre-paroie Lnvestlgatlon and fl 
consideration. 

The Acting Director expressed support for Bill 321 but sugges 
amendments. 

The modifications are as follows: 

Section 2 ( c )  "Victim" means the person who was the v i c t l ~  of 
offense against the person for which the prisoner or par3lee 
convicted, or, where the -7lctirn dies as a result of the o f f c n s e ,  
deceased victlm's next-of-kln, who has submitted a wrltren ref!uest 
not~ce of the parole or final unconditional release of the pr:soner 
parolee ; 

Section 4 ( a )  Upon placing a prisoner on parole, upon the re le  se o 
parolee from parole, or upon the placement of a prisoner i r  a w 
release or studv release program,- t h e  releasina a~thori-:~, 
Department of Corrections cr the Territorial Parole Board shill g 
writren notice of the paroie, release of a parolee from par~ie, 
placement in a work release or srudv release program to each visrim 

t 



Section 3(c) The [authority] Territorial Parole Board or [departme!? 
3epartment 3f Corrections, as the case may be, snail 2roviae wrict 
notlce to the victim at the address given on the request for notice 
such other address as may be provided by the victim from time r o  tin 

?residing Judge Aiberto C. Lamorena I11 submitted written restimony 
support of :he measure (ATTACHMENT IV). The Presiding Judge, howeve 
recommend modification to consider the Superior court's existi: 
poiicy allowing victims to request for certain documents by contacti: 
the Court's Records Manager. "Upon receipt of the victim's request 
certified copy of the Judgment will just as easily achieve the bill' 
purpose," the Presiding Judge wrote. 

Additionally, the Presiding Judge recommended that additional R O ~ ~ C E  
be provided by the Attorney General's Office or the Probation Offic 
for adminisr:rative efficiency. "The Attorney General's Offic 
initiates the case file with the court and is better informed ts ac 
as relations officer of such a reiease of information and :h 
Frcbation Office is responsible for maintaining all document 
perrarnlng to probationers," the Judge pointed out. 

COMIYIITTEE FINDINGS 

Committee Member Martha C. Ruth sought clarification on the definitior 
of "victim" and queried if it included survivors or next-of-kin. The 
Attorney General noted interpretation of the definition would be 
liberal and include survivors or next-of-kin. 

However, Committee Member Ruth expressed concern that such 
interpretation could change with a different Attorney General and 
urged specificity. 

Comrnlttee Member Edward R. Duenas queried how much impact a vlctlm 
wouid have in determining the fate of a convict's sentence. Then 
Chief Prosecutor William Fitzgerald pointed out that the measure oniy 
appeals to people who are sentenced. 

Committee Member Duenas suggested more victlm input in sentencing 
procedures and then Chief Prosecutor Fitzgerald noted the significant 
impact a victim's survivor had in the sentencing of the Flaherty case. 

On the topic of providing criminal or civil sanctions on government 
employees for failure to provide notification, the Attorney General 
noted the diligence of and strong efforts of all public servants to 
execute their duties. 

At a subsequent date, the Committee staff queried the Department of 
Corrections on the time frame of notification to victims or 
next-of-kin in parole proceedings or release. The Director of 
Corrections informed the Committee staff that standard operating 
procedure is notification one month prior to parole hearing or 
release. 



The Committee recommends passage of 3ill 321 with the ~5ana. 
suggested by Acting Director of Corrections Angei Sablan and Super: 
Court ?residing Judqe Albert0 C. Lamorena III. Refer to Subsrit'~- 
Bill 321. ( A T T A C H M E N T 7 J ) .  

Additionally, the Committee recommends inccrporation of ?rovisi~ns - 
revive the defunct Criminal Injuries Compensation Cornmlssion. 



-, , -".' C . d 4 E i i f  l ITS SJA;*i L;Ji;L.ATURE 
--..--. ::39";.fi51 ?EGULAR SESSION 

i n t r o d u c e d  b y :  

. ; I  ACT ?EOUIR I ::G '; i CT I;.! t:OT IF ICATIOt j  
T O  GFFENDER RELEASE. 

BE ;T C:IACTEiJ 6't THE PEOPLE GF THE TERRITORY OF GUAM: 

S e c t i o n  1 .  Th i s  a c t  3ay be  c i t e d  as the  V i c t i m  r j o t i f i c a t i o n  o f  

O f f ~ n c  ? r  Release A c t .  

~ c t : o n  2. As used I n  t h ~ s  a c t :  

[ a  ) ' ' Y f f snse  ;?a 1 n s t  Ike ? ? r s o n a '  7eans a n y  o f  the  o f f enses  a a a l n s t  

u oerson c e s c r l b e d  i n  9 C.C.;<. and i n c l u d e s  6 n y  a t t e r n ~ t  t o  commit any 

o f  chose o f f e n s e s .  

( b )  "2rironet" or " P a r o l e e "  neans a  person  who h a s  been c o n v i c t e d  

of an o f f ense  a g a i n s t  the person.  

( c )  " ' l ic t im" means t he  person  who was the v i c t i m  o f  t h e  o f f e n s e  

a g a i n s t  t h e  person f o r  which the  p r i s o n e r  o r  p a r o l e e  was c o n v i c t e d  and 

has subm i t t ed  a w r i t t e n  raques t  f o r  n o t i c e  o f  t he  parole  o r  f i n a l  u n c o n d i t i o n i  

S e c t i o n  2 .  : l o t i c e  o f  suspended sentence o r  p r o b a ~ i o n ,  

( a )  dhenever t he  c o u r t  zuspends t h e  sentence o f  a de fendan t  c o n v i c t e d  

of an of fense a g a i n s t  t he  person, o r  o f  an a t t emp t  t o  commit such an 

of fense, o r  olaces such defendant  on p r o b a t i o n  ~ v i  t h o u t  r e q u i r i n g  the 

s e r v i n g  o f  a  t e rm  o f  imprisonment,  the c o u r t  s h a l l  p r o v i d e  w r i t t e n  n  ) t i c  i 

t o  each v i c t i m  o f  such o f f e n s e  o f  t he  suspens ion o f  sentence o r  p roba - ' c7 .  

a s  the  case may be, whenever t h e  v i c t i m  has made a w r i t t e n  r eques t  fo r  

such n o t i c e .  ; i o t i c e  shall be g i ven  t o  t h e  v i c t i m  a t  the address g i v e n  

on the  reques t  f o r  n o t i c e  o r  such o t h e r  address as may be p rov ided  t o  

t he  c o u r t  by t h e  b i i c t i m  i r c a  t i m e  t o  t i n e .  



( b )  : : e i t h e r  the  f a i l u r e  of any t e r r i t o r i a l  o f f i c e r  o r  employee 

t o  c a r r y  c u t  t he  r e ~ u i r e m e n t s  of t h i s  s e c t i o n  nor c o m ~ l i a n c e  w i t h  i t  

sha l l  s u b j e c t  t h e  t e r r i t o r y  o r  the o f f i c e r  o r  employee t o  l i a b i l i t y  

I n  any c i v i l  a c t i o n .  Sowever, such f a i l u r e  may provide a  bas i s  f o r  such 

d i s c i ~ l i n a r y  a c t i o n  a s  may be deemed a p p r o p r i a t e  by competent a u t h o r i t y .  

Sec t ion  4 .  

( a )  'Jpor p l ac ing  a  p r i sone r  on p a r o l e ,  upon the  r e l ea se  of a 

aaro lee  f r c : ~  p ~ r o l e ,  o r  upon the   la cement of a p r i s o n e r  i n  a  work r e l e a s e  

nrograrn, ;he a u t h o r i t y  zna l l  ~ i v e  w r i t t e n  n o t i c e  o f  :he o a r o l e ,  r e l ea se  

~f a paro lee  from p a r o l e ,  or  placement i n  a  work r e l e a s e  procjram t o  

each v i c t im .  

( b )  Upon the  f i n a l  uncondit ional  r e l e a s e  from a  co r r ec t iona l  

f a c i l i t y  of a p r i s o n e r  who has not been pa ro l ed  o r  e a r l i e r  d i scharged ,  

the Department of Cor rec t ions  sha l l  g ive  w r i t t e n  n o t i c e  

of the  r e l e a s e  t o  each v ic t im.  

( c )  The a u t h o r i t y  o r  deuartment,  a s  t he  c a s e  may be, sha l l  provide 

wr i t t en  n o t i c e  t o  the  v ic t im a t  the address  g iven  on the  request  

f o r  no t i ce  o r  such o t h e r  address  as  may be provided by the  vict im from 

time t o  t ime. 

( d )  l i e i t h e r  t h e  f a i l u r e  of any t e r r i t o r i a l  o f f i c e r  o r  employee 

t o  c a r r y  out  t h e  requirements  of t h i s  s e c t i o n  nor  compliance with i t  

sha l l  s u b j e c t  t h e  t e r r i t o r y  o r  the  o f f i c e r  o r  employee t o  1 i a b i l  i t y  in 

any c i v i l  a c t i o n .  However, such f a i l u r e  may p rov ide  a  b a s i s  f o r  such 

d i s c i p l i a n a r y  a c t i o n  a s  may be deemed a p p r o p r i a t e  by competent a u t h o r i t - .  





Elizabeth Barrett-Anderson 
Anornev General 

Donald L. Paiilette 
i'illei D e p u p  Arrnrnev General 

Office of the Attorncv General 
Territor? of Guam 

Phone: I h?! I l 7 2 - h t  
Telefax: ( b 7 !  r 372. 

Telex: (650)  697- 
June 29, 1989 

Senator Pilar C. Lujan 
Chairperson, Committee on 

Criminal Justice 
20th Guam Leqislature 
Aqana, Guam 36910 

3ear Senator: 

I strongly support Bil; 321, 3 law that would further the riqhts 
of y.rictims of crime. It is Ln~ortant that the ~rictirn be kept 
fully informed of the process leading up to prosecution, time of 
sentencing, and as Bill 321 would provide, at anytime after 
sentencing with regard to release, suspension of sentence, or 
probation. 

Bill 3 2 1  is the loaical proaression in our drive to inprove the 
rights of victims of crime. I hope that the 20th Guan 
Legislature will act quickly in passinq this Sill as ve11 as the 
'Jictim's Compensation bill preT~iously heard by this Committee. 



JOSEPH F. ADA 
GOVE2NOR 

FRANK F. BLAS 
LT. GOVERNOR 

U.S. TERRITORY OF GUAM 
DEPARTMENT OF CORRECTIONS 

GOVERNFIENT OF GUAM 

RICARDO A. SAL 
OIRECTOR 

ANGEL A. R. SABl 
DEPUTY DIRECTOR 

June 28, 1989 

Honorable Senator Pi lar  Lujan 
Chairperson, C o m m ~  t t ee  on Judiciary 

and Cr im ina l  Justice 
Twent ie th  Guam Legislature 
Agana, Guam 9691 0 

Dear Senator Lujan: 

Transrnittea herewi th  is the Department o f  Correct ions'  test imony o n  B i l l  No. 321. 

Sincerely, 

Enclosure 



r t U  ACT R E Q U I R I N G  VICTIM NOTIFICATION TO OFFENDER RELEASE 

COMMENTS i3Y THE CHIEF PAROLE OFFICER FOR AND ON BEHALF OF THE DIRECTOR, 

DEPARTMENT OF CORRECTIONS; June  23, 1989 

The Chief P a r o l e  O f f i c e r  of t h e  P a r o l e  S e r v i c e s  D i v i s i o n ,  f o r  and on b e h a l f  

o f  t h e  D i r e c r o r  . I £  C o r r e c t i o n s ,  is g r a t e f u l  f o r  t h e  o p p o r c u n i t y  extended t h e  

Department t o  r e v i e w  and t o  r e n d e r  comments i n  t h i s  m a t t e r .  Our comments 

on Bill 321 t h e r e f o r e  f o l l o w s :  

A .  The i n t e n t  o f  B i l l  321, t h a t  of n o t i f y i n g  t h e  c r ime  v i c t i m  whenever 

t h e  p r i s o n e r  as p e r p e t r a t o r  is t o  be r e l e a s e d  o r  r e l e a s e d  from 

conf inement  is  n o t h i n g  new w i t h  t h e  Depar tment  of C o r r e c t i o n s .  

Vic t imology ,  t h e  s t u d y  of i s s u e s  r e l a t e d  t o  v i c t i m s ,  h a s  a lways been 

a c o n c e r n  of t h e  P a r o l e  S e r v i c e s  D i v i s i o n ,  t h e  T e r r i t o r i a l  P a r o l e  

Board and t h e  Department of C o r r e c t i o n s .  

Ln v e r y  b r i e f  g e n e r a l  t e rms ,  t h e  c r i m e  v i c t i m  i n  p a r o l e  work c o n c e r n s  

us  f o r  r e a s o n s  a s  f o l l o w s :  

1. The v i c t i m  d o e s  p l a y  a r o l e  i n  t h e  a s s e s s m e n t  of any danger  t h e  

p o t e n t i a l  p a r o l e e  may f a c e  when r e l e a s e d ;  

2. The v i c t i m  i s  more a p t  t o  u n d e r s t a n d ,  a c c e p t ,  and support .  t h e  

o f f e n d e r ' s  r e l e a s e  i f  c o n s u l t e d  o r  n o t i f i e d  p r i o r  t c l  t h e  

o f f e n d e r ' s  r e l e a s e ;  

3. The p e r D e t r a t o r  is b e t t e r  p r e p a r e d  t o  d e a l  w i t h  c o r r e c t i 3 n a l  

programming, whether  i t  be c o n t i n u e d  conf inement  o r  c o n d i t i o n a l  

r e l e a s e ,  i f  h e  i s  a p p r o p r i a t e l y  made knowledgeable  of h i s  v i c t i m ' s  
i 

f e e l i n g s  and a t t i t u d e s  toward him. O f f e n d e r s  a r e  b e t t e r  a b l e  t o  



l i v e  w i t h  themselves  i n  a Lawabiding s e t t i n g ,  i f  t h e y  knew t 

t h e i r  c r ime  v i c t i m s  f e e l  t h e y  have p a i d  t h e i r  due t o  s o c i e t y  

have f o r g i v e n  them. For  o f f e n d e r s  w i t h  genuine  remorse ,  b u t  whl 

t h e  c r i m e  v i c t i m  i n s i s t s  t h a t  o f f e n d e r  s e r v e s  more i n c a r c e r a t i r  

t h e  v i c t i m ' s  o p p o s i t i o n  c a n  become a n  o f f e n d e r ' s  m o t i v a t i o n  

work more toward p r o v i n g  o n e s  w o r t h i n e s s  f o r  r e l e a s e ;  and 

4 .  P a r o l e  work c o n c e r n s  i t s e l f  w i t h  c r i m e  v i c t i m s ,  o r  v i c t i m ' s  next 

o f - k i n ,  a s  a m a t t e r  of c o m p l i a n c e  w i t h  S t a t u t e s  and E x e c u t i v  

j rde r .  

E x e c u t i v e  Order  88-26, p romulga ted  on Oc tober  4 ,  1988, r e q u i r e s  

c r ime  v i c t i m s  t o  be n o t i f i e d  whenever  a p r i s o n e r  is  t o  be  r e l e a s e d  

on p a r o l e  o r  t o  be r e l e a s e d  f u l l - t i m e  from t h e  Department of  

C o r r e c t i o n s .  O t h e r  t h a n  f u l l - t e r m  r e l e a s e s ,  which a r e  hand led  

by t h e  D i r e c t o r  and t h e  Casework D i v i s i o n ,  a l l  r e l e a s e s  on p a r o l e  

a r e  h a n d l e d  by t h e  P a r o l e  S e r v i c e s  D i v i s i o n  f o r  t h e  Department 

of C o r r e c t i o n s .  Copies  of P a r o l e  forms used  i n  t h e  n o t i f i c a t i o n  

p r o c e s s  a r e  a t t a c h e d  f o r  your  i n f o r m a t i o n  and f i l e .  

The f e e l i n g s  and a t t i t u d e s  of t h e  v i c t i m  0.- v i c t i m ' s  next-of-kin  

a r e  s t a t u t o r y  c o n c e r n s  of t h e  P a r o l e  S e r v i c e s  D i v i s i o n ,  by v i r t u e  

of  S e c t i o n  8 0 . 7 8 ( £ )  T i t l e  9 ,  Guam Code Annota ted .  The f e e l i n g s  

and a t t i t u d e s  of v i c t i m s  a s  may be  o b t a i n e d  by p a r o l e  o f f i c e r s  

i n  t h e i r  p r e p a r o l e  i n v e s t i g a t i o n  a r e  documented and s u b m i t t e d  t o  

t h e  T e r r i t o r i a l  P a r o l e  Board f o r  c o n s i d e r a t i o n  i n  t h e  d e c i s i o n -  

making g r o c e s s  of  t h e  Board. 



3. Given o u r  c u r r e n t  p r a c t i c e  of i n f o r m i n g  cr ime v i c t i m ' s  we can ,  w i t h  

some s u g g e s t e d  amendments, s u p p o r t  B i l l  321.  Our s p e c i f i c  comments 

on t h i s  B i l l ,  S e c t i o n  b y  S e c t i o n ,  a r e  as f o l l o w s :  

1. S e c t i o n  1. Nothing o b j e c r i o n a b l e ;  we s u p p o r t  t h i s  S e c t i o n .  

2.  S e c t i o n  ? ( a )  5 ? ( b ) ;  : lo th ing o b j e c t i o n a b l e ;  we s u p p o r t  t h e s e  

s u b s e c t i o n s .  

3. S e c t i o n  2 ( c )  ; We s u g g e s t  i n c l u d i n g  i n  t h e  d e f i n i t i o n  of "Victim",  

I t  where t h e  v i c t i m  d i e s  a s  a  r e s u l t  of t h e  o f f e n s e ,  t h e  deceased  

v i c t i m ' s  n e x t - o f - k i n , "  t h u s  t h i s  s u b s e c t i o n  t o  r e a d :  

"Victim" means t h e  pe r son  who was t h e  v i c t i m  of t h e  o f f e n s e  

a g a i n s t  t h e  p e r s o n  f o r  which t h e  p r i s o n e r  o r  p a r o l e e  w a s  

c o n v i c t e d ,  o r ,  where t h e  v i c t i m  d i e s  as a r e s u l t  of t h e  

o f f e n s e ,  t h e  d e c e a s e d  v i c t i m ' s  nex t -o f -k in ,  who h a s  s u b m i t t e d  

a  w r i t t e n  r e q u e s c  f o r  n o t i c e  of t h e  p a r o l e  o r  f i n a l  

u n c o n d i t i o n a l  r e l e a s e  of t h e  p r i s o n e r  o r  p a r o l e e .  

4 .  S e c t i o n  3 ( a ) ;  Nothing o b j e c t i o n a b l e ;  we s u p p o r t  t h i s  S e c t i o n .  

5 .  S e c t i o n  3 ( a )  6 3 ( b ) ;  Nothing o b j e c t i o n a b l e ;  we s u p p o r t  t h e s e  

s u b s e c t i o n s .  

6. S e c t i o n  4 ( a )  we s u g g e s t  t h i s  s u b s e c t i o n  be amended t o  r e a d ;  

Upon p l a c i n g  a  p r i s o n e r  on p a r o l e ,  upon t h e  r e l e a s ?  of a  

p a r o l e e  from p a r o l e ,  o r  upon t h e  placement  of a p r i s s n e r  i n  

a  work r e l e a s e  o r  s t u d v  r e l e a s e  program,  t h e  - r 2 l e a s i n p  

a u t h o r i t y ,  t h e  Department of C o r r e c t i o n s  o r  t h e  T e r r i t o r i a l  

P a r o l e  Board,  s h a l l  g i v e  w r i t t e n  n o t i c e  of t h e  p a r o l e ,  r e l e a s e  

of  a  p a r o l e e  from p a r o l e ,  o r  p lacement  i n  a work r e l e a s e  

s t u d v  r e l e a s e  program t o  e a c h  v i c t i m .  

. S e c t i o n  4 ( b )  ; Nothing o b j e c t i o n a b l e ;  we s u p p o r t  t h i s  subsec  t i o n .  



8. S e c t i o n  4 ( c ) ;  We s u g g e s t  t h i s  s u b s e c t i o n  be amended t o  r e a d :  

The T e r r i t o r i a l  P a r o l e  Board o r  Department of C o r r e c t i o n s  a s  t h e  

c a s e  may b e ,  s n a l l  p r o v i d e  w r i t t e n  n o t i c e  t o  t h e  v i c t i m  a t  t h e  

a d d r e s s  g i v e n  on  t h e  r e q u e s t  f o r  n o t i c e  o r  such  o t h e r  a d d r e s s  a s  

may be  p rov ided  by t h e  v i c t i m  from t ime  t o  t ime .  

9 .  S e c t i o n  4 ( d ) ;  Nothing o b j e c t i o n a b l e ;  we s u p p o r t  t h i s  s u b s e c t i o n .  

C. S i  y ~ . ' o s  maase f o r  t h e  o p p o r t u n i t y  t o  r e n d e r  i n p u t  i n  t h i s  m a t t e r .  



PAROLE SERVICES DlVlSiON 
DEPARTMENT OF CORRECTIONS 

P-0. BOX 3236 
Aoana. Guam 96910 

IN THE HATTER OF THE POSSIBLE 
PAROLE RELEASE OF ( 

1 
( 
1 

a Corrections inmate ( 

ADVISEMENT OF VICTIM 
OR VICTiM'S NEXT OF KIN 

In compliance w i t h  E x e c u t i v e  O r d e r  No. 88-26, and in accordance 
w l t h  P a r o l e  policy, be advised as v i c t i m  o r  v i c t i m ' s  n e x t  of 
kin t h a t  t h e  above-named inmate of t h e  Guam D e p a r t m e n t  of Correc- 
tlons is eligible for parole on or  a f t e r  t 

and  has a p p l i e d  for parole under t h e  l a w s  of Guam- 

His application is t e n t a t i v e l y  set for hearins  before t h e  Terri- - 
t o r i a l  Parole Board on or after , or on a 
date the B o a r d  shall p u b l i c i z e  i n  a loca l  paper.  The Board in 
said hearing may deny-or grant inmate release on parole. 

Y o u r  feelings or input in this matter would be appreciated. Such 
i n p u t  m a y  be expressed Girectly to  a n  i n t e r v i e w i n g  p a r o l e  officer, 
s u b m i t t e d  i n  w r i t i n g  to the Parole  Division or Parole Board, or 
v i a  a personal a p p e a r a n c e  in h e a r i n g s  before t h e  Territorial Pa- 
ro le  Board. Arrangements to appear before the Board may be made 
b y  calling t e l e p h o n e  7 3 4 - 2 4 7 6  or directly with the Board on hear- 
i n g  date. 

Dated; 

EDWARD TI DUENAS 
Chief Parole Officer 

ACKNOWLEDGEMENT 

I ,  V i c t i m  or Victim's Next of Kin, received the above advisement 
on d a t e  and time which appears after my name and signature h e ~ e i n :  

Date: /Tine : i - .- 

WITNESSED : 



July 3, 1989 

S e m t o r  P i l a r  C. Lujan 
Tven t i e th  Guam L e g i ~ l a t u r e  
163 Chalan Santo  Papa 
Agana, Cum 96910 

Dear Senator Lujan: 

A f t e r  having reviewed Bill Nos. ?21  and 322 I 9m of  t h e  fo l lowing  opinions: 

Concerning Bill 921, "An Act Requiring Victim N o t i f i c a t i o n  t o  Offender  
Releaee,  " I agree vith t h e  i n t e n t i o n  of the  leg is la t ion ,  hovever ,  I recommend 
it be modified t o  c o n s i d e r  the  Super ior  Court of Guam'e a l r eady  e x i s t i n g  
procedure: Namely, a n  e x i s t i n g  policy a l l o v i n g  v i c t i m e  t o  requee t  f o r  c e r t a i n  
documents by c o n t a c t i n g  our Records Manager. Furthermore, I eubmit t h a t  upon 
r e c e i p t  of the v i c t i m ' a  r e q u e s t  a c e r t i f i e d  copy of t h e  Judgment w i l l  just ae  
eaa i ly  achieve t h e  bill' s purpose. Re la t ive  t o  a d d i t i o n a l  n o t i c e s ,  it appear8 
administratively more e f f i c i e n t  to  requi re  t h e  Proba t ion  O f f  ice o r  the 
Attorney General '  e O f f i c e  t o  handle theee mat t e r e .  P r i m a r i l y  becauae: ( 1) 
the Attorney General 'a  O f f i c e  i n ~ t i a t e s  t h e  cese  f i l e  vith t h e  cour t  and i s  
b e t t e r  informed t o  a c t  a s  r e l a t i o n e  o f f i c e r  of mch a release of in format ion  
and ( 2 )  t h e  P r o b a t i o n  Office i s  reeponelble  f o r  maintarrunq a l l  documents 
p e r t a i n i n g  to p roba t ione r s .  

Concerning B i l l  322, "An A c t  to  Add New 6 G.C.A. f804.1 to Permit Video 
Taped and Cloeed C i r c u i t  TV Teetimony i n  Lieu of i n  Court Teetimony f o r  Minora 
i n  Child o r  Serual Abuse Proceedings," 1 consider t h i a  k i l l  t o  be inadequate ly  
draf ted  as is and i n  jeopardy of v i o l a t i n g  S e c t i o n a  S ( e )  and ( g )  of t h e  
Organic - Act. More spec i f i ca l ly ,  the Bill c u r r e n t l y  lacks s u f f i c i e n t  
procedures  such a e  who w i l l  conduct the interview,  vho u i l l  be eeen i n  the 
room, e t c .  Aleo, because t h e  v i c t i d w i t n e e s  may be intervieved pr iva te ly ,  t h e  
de fendan t ' s  right t o  cross-examination as  w e l l  a s  hia right t o  f a c e  h i s  
accuse r  l a  threatened .  The defendant's r i g h t  to  d u e  p rocese  of law rill be 
v io la ted  without f u r t h e r  r e v i s i o n s  of t h i a  Bill. For your  reference I have 
included a recent  c o u r t  d e c i s i o n  t o  make you aware of t h e  C o n s t i t u t i o n a l  
i e m e e  involved. 

If you have any f u r t h e r  queetions, please f e e l  f r e e  t o  contact my o f f i c e -  
f 1 



sn3dxs M----- 

0 
CI . _- - .  .- 
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:cu. T%e 59.000 transaction between Eagle inrermpr questioning whenever necessary 
i i ty  Gteen and the Bank ol  .\Aillard on Yay 16 to permlr counsel to make ewdenaary a& 
: es- w a s  not a valid setoff, and any cononuing jeerions and rulings as  examination p m  
: to right af setoff was 10s: due to the bank's ceded.  and quesooning of wimesa had to 
u impmper response to rhe garnuhrnent p m  be done by penons w h o  we= authorued to 

.1ly 
cteding. The judgment agalnat the Bank pardcipate in pmeedings  as memben at  

3Y of Mil lard in the arnounc of $6.074.47 plus bar. 

bterebc and cosu u affirmed. Reversed and remanded for new trial. 
vi- 
he 
m- 1. Criminal L a w  -662.1 
!e- Bath Fedemi and Statr  Comatutioru 
tts guarantee delendanc nght to confmat or 
:ie rneer the wimesses a-t him face to I 
. ie face. U.S.C.A. CmnstAmends. 6. 11; 
.3.  

223 Neb. 368 
Const Art 1. p I I .  

~n 
:it . &STATE of N t b m k a ,  dppcllee. 2. Criminal tar (.d62.7 
? f V. 

Implicit in defendants nght to coa- 
Id front wmesses ia the right to masexam- 
'a Floyd WARFORD, Appellant ine all wimesses. U.S.CX CbnarAmends. 

No. 85580. 6,  14; Const hrt 1, 4 11, 

3 Supreme Court of Nebaska. 3. Constitutional Law -29(6) 
- i;: p 
. P Y  

s July 3. 1986. Crimind l a w  e662 .1  1% 
1- 

#. * 
Right of defendant to coalmnc wit- " -7 k aesses a g a k t  him is basic to adversary 

f in the Db- system of criminal justice and ia pan of .:I * 2. 
trkt Court, Buffalo Caunty, DcWayae due process of law that b g u a n n d  by 
WoU, J., of fmtdegree  s e n d  asanlt om the Fourzeenth Amendment U S . C X  

kd - 
L 

'- . . . a d ,  and he appealed. The Supreme CorutAmencb. 6, 14: Canst Art 1, (I 11. . . i I 
!  bur^ Boslaugh. J., held thac (1) use of i 

-huir televuion m prpserlt tesdmo- I. Criminal Law -2.1 j 
Defeadan~'~ right of confmncatioo I #  

musr c~casionally pve way tn considen- 4 

time of acu complained of. denied tiom of public policy and n e e e s s t t i a  of the 
w e .  U.S.C.A. ConstXmends- 6, 14; 
Comt ArL 1, 4 11. 

5. Criminal Law -62.80 

Defendant may waive h i s  right of con- 
fmnmtjon by &mptive condue% by thfiac- 
ening or intimidating witness, or by a ~ p u -  

%er ' j v  Or chrld lnomidated by !acing ta admiasion of evidence. U.S.CA. 
h e n c e  of defendant d h g  cumhadon: bwrAmen&. 6,  14; bntr I. 5 11. 
Qd (3) where closediirtu~t relevision w a ~  

to present examination of child victim 6. Criminal Law -62.1 1 
sexual assault w e ,  camera had to be Limitation of defendant's right of con- 

'mW so lu m permit wew of all pemons frontation can only be nmessttatd by 
Other than cameraman in mrn in which 3howing of compeiling inreress and any 
amination w u  conducted, defendant had infringement musr k as minimally o b w .  
'4 be able ta cornmurueare wth his counsel sive aa possrble. E.S.C.A. ConsrArnends. 

' U  4 1  times, court had to be able to be 5. 14;  cons^ -11% 1. 4 11. 

--. 
-,-.rn &T. 



:. Constitutional L a w  -268(6) but questioning of witness must be done by 
Criminal La1 -662.3 penons  who  are authonzed to pameipate 

Use of c ] ~ s e d - ~ i r e ~ i t  ~ l e v i s j o n  in proceding aa members of the bar. Neb. 
present teadmony of State's primary wit- Rev.% 4 7-101. 
ness in pmsecuoon for CLstdegree sexual 11- Criminal L~~ -667(1) 
assault on child denied dzfendant his nghu I t  is important tha t  aial c o u n  prior to 
under due p m e s s  and c>nfrrbnucion elaus- using alosed~ucuit for examina- 
es, where record did nor show compelling lion of wmess. prrsvlbe for panje3 me 
need to protect child ulmess. who w u  four chanical rcqulrrmenu or condition, pnr 
and one half a t  time of acu  complained of. csdure, how mmy 
defendant w= in c o u r P m m  vhiie hi3 atmr md mlcmphone3 wll be urcd. 
nev w u  in chamben where w r n e s ~  was wll beme they wll  be 
urdfylng dunng both direct and cmss-ex- plrced, pm of rmm 
amina~on.  c o r n  had no c o n m i  over exami- couluel vlll be sear. 
nadon p m e s s  due to lack of communlca- 

ed, a u, allow both pvdes opwmtniq 
60n bemeen c o u r a a r n  m d  mom in which to ul prior ro iu 
lnmelr wu u r t ~ n g .  and m n u t i o n .  U.S.CJ. C o n r r h e n & .  (5, 14 
w u  u l d  frequently failed ro show corn- bnrr a ll. 
plete n e w  of witness and  therapkt who 
w u  permitkd to conduct direct examina- 12- Crimind Lsr *667(1) 
tian. U.S.C.A. ConstArnenQ. 6, 14; It h deskble  ra inform jury of nature 
Const  hrt 1. $ 11. of closedcircmt tmle-t of witness erami- 

8. Criminal tar e66'1(1) nation prior to allowing presentation, so 
that jury will not afford the examinadon Before elasedtircuit televigion may be 
any greater weight than orher tesumony. rued tn present examination of child viccim 

in sexual ajaault mse, ahowing must be U.S.C.X ComtAmen&. 6, 14; Gnsr Art 

made of compellinq n e d  ro pmtect child 1, 5 11. 

ttam funher injury or that child is indmi- 13. Wilnesnm *?9(2) 
d a t d  by prtsence of defendant during ex- Defendant must be given norice and . 
aminacioo. U.S.C.A. ConstArnends. 6, 11; opportunity to anend and participate by 
Const hrt 1, Q 11. counsel in proceeding to d e r e m t  corn* 

tency of child vlcrim to rest@ in sexual 9. Cr imind Law -7( 1 ) 
Where clomi<ircuit televbian b used assault cue. U.S.C.A Cans~Arnends.  6. 

14; Const .k~ 1. Q 11. to present examinadon of child wccim In 
sexual w u l t  c u e .  camera must be s ~ t u -  14. Criminal Law e1086.11 
aLed so  a to permit view of all jxrjons Record of p r r>cedhg  to determine 
other than cameraman in mom in which competency of child vlcdm m testify in 
examination ia conduewi. defendanr mu3t sexual msaul t  case must be made and p r e  
be able ro communlcara wth his counsel a t  served. U.S.C.A. ConsrAmends. 6, 14: 
ail time,. and c o u n  m u s t  be able lo later Const  1, § 11. 
rupt quesdoning whenever necessary to 
permit counael to make evideneiary objec- Syl labw by the Court 
dons and obtain rulings as examinadon 1. Constitutional Law Crirnind 
PW&. U-S-C-A- bnsc-4mend9- 6. 14; Witnesre. so& h e  federal and he 
Const h 1, $ 11. sute Constitutions guarantec a defendmc 
10. Criminai hr 0 6 6 7 (  1) rhe right to confront or meet the wmes3eS 

If neeeasay, suppan penon  such a against him face face- 
parent or therapist may be  permlrted to be 2. ~ o n s t i t u t i o n d  Law: Crimind 
In room wrh witness while closedcucu~c Law: Witneyes. Implicit in confrontado6 .. L .  ..' ' - . .-.,. rr... COPw ) . f , e , g ~ ,  , . ~g C O ~ ~ U Y C Y ~ .  is the r ~ g h t  to cmsa-.xamine ail .Iraessesb 

I 

;&,.,, a, u u - k  "-=u 
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3. Constitutional Lnr: Criminal be permlned to be present in the mom wth 
Law: Witnesres. The fundamental right the vntness while a closedckuit television 
to confront and cmsa-examine wimesaes is examinadon is being conducted, but the 
prirnanly a funcnonal right which promotes questioning of the w-itnw must be doae by 
reiiabiliry in criminal trials. persons who are authorized to pamcipate 

4. Conrtitutional by. Criminal in the p=&g aj members of the bar, 
La* Witnes9cs Fubllc Policy. The 10. Conrt i tut iand kr. Criminal 
right of confrontation mus t  occuional~y Lor: R e t r i a l  Pnwedurt: Notlce Wit- 

W e  W a y  @ conyldennons of public policy nesrn: Minors: %rud ~ n s r u ~ t :  Rccemr 
and the necesarties of the case. A defendant must  be given noact and an 

5. Constitutlond Lw: Criminal oppormnity to anend and parfjcipate by 
Law: Wiinesra: Waiver. A defendant counsel in a proceeding to determine the 
may waive his right of confrontadon by competency of a child vicam to testify in a 
disruptive eonducr. by threatenmg or rntim. serual aasault cue. A record of such n 
idanng the wimesa. or  by stipulating to the pmeeding must  ki made and preserved. 
adm~ssion of ceruin evidence. 

&,6. Conrtitucionnl La* Criminal 
Law: Witnesses. A limitation of the right 
of eonfmnutioa can only be necessitated 
by a showmg of a compelling intereat and 
any infringement must  be as minimally o b  
msive u possible. 

7. Canrti tutiond Law Criminal 
kw: Telecommuniutionr: W i t n c s ~ s :  
Sfinom Sexual Aaaault Before elosed- 
ekui t  television may be used to present 

i the examination of a child viairn in a sen- 
! d uaau l t  case, a ohoMng must be made of 
i a compelling need to pmten the child fmm 
: further tnjury or that the ctuld is indmidat- 

ed by the presence of the defendant during 
the exammadon. 

, 8. Conrtitutfond tar: Crimind 
la+: Teiccommunicrrion.: Witn+un: 

I: Sllnom: Sexual A v r u l t  Where elosed- 
h ciPeuit television L used ta present  the ex- 
:% amination of a child vicdm in a s e n d  - : asaault case, the camera must k situated 

so u tn permit P view of all persons (other 
: than the camcramnub in the mom where 
i : r the examination is e o n d u w  the defend- 

ant mlut  be able to communicate wi th  his 
C O U N ~ ~  at  all times: and the court musr be 

: able to intempt the questioning whenever 
: necessary to permtt counsel to make evi- 
: dentiary objemons and obtain d i n e  as 

the exammadon proceeds. 

- 9. Conrtitutlonal Lam Criminal 
1 L w :  T e l ~ o m m u n i c a r l o n r  Wttncucc 

Attorncym at Law. If neceilsary, a suppon 
- penon. such a a parent or therapkt, may 

Gary L Hogg, Buifalo County Public 
Defender, for appellant 

Robert M. Spire, Atty. Gn., and Jill 
Grndwoh), Lmcaln. for appellee. 

Richard E. Shugrue. Omaha, far aminu 
c w  Nebrvka Criminal Defense Attgs. 
Asa'n. 

:;sP 1-3 
BOSLAUGH. WHITE, HAS?WGS, CA- Y ;7 

PORALE, SHANAHAN, and GRANT, JJ. .=J 
:f 

BOSWUGH, Jutice. 2, 
The defendaof Floyd Warford. w a s  con- .' - 

a.  I 
vieted of hnt degree serual aaault on a ? 
child, a felony under Neb.Rev.Su~ 8 2% 
319 (Reissue 1983, and senreneed to the 

j 
- 4  
. . 

Nebmka Penal_lr,,and Correciaaal bm- I 

plex for a krm of not less than 2 nor more 
than 5 years. The rcu complained of were 
alleged to have occurred on or about July 
5, 1983, when the viecirn w a j  4% y e a n  old 
and the. defendant was 43. 

The case began with nn anonymous tele- 
phone call on August 9, 1984, ts a Child 
Prorective Services worker for the 3tate 

Deparancnt of S d l  Semces. The work- 
er, Jill Stump, teatified that the caller ex- 
pressed concern over the behavior of the 
nccim. The caller informed Stump bar the 
child w a  demonsaadng sexual play wi th  
dolls, war b e i n g  boys, and w w  aking 
them to have sexual intermume with htr. 
On Augwc 31, 19%. Stump received a s e e  
ond call from a different person .-in tx- 



578 Yeb. 389 NORTH WESTERN REPORTER 2d SERIES 

pressing concern over similar incidents of 
inappropnarp behavior exhibited by the 
child. 

The child's mother wa3 contacted and the 
child was brought in for an inremew. A t  
the interview the child was mven four a n a  
umieally correct dolls, which the child 
named with the names of her  mother, the 
defendan& her brother, and heraelf. The 
child then began playing wth the dolla in a 
sexual manner. w t h  the doll idenufied as 
the  defendant sexualty abusvrg the doll 
identified an the child, while the child's 
mother was a t  bingo. The child's mother 
stated that  from October 1980 to July 22, 
1983, she  and her children were living with 
the defendant in a white house. She f u r  
ther  stated that during 1983 she  went out 
to play bingo every Wednesday and *day 
night while the defendant stayed with the 
children. 

Prior to the tn'al. the defendant filed o 
motion objecting rn the competency o l  the 
victim to tea- because of her age and 
moving that the victim nor be allowed to 
tosufy. The ma] court then conducted an 
examinanon of the child lo determine 

i whether she w u  competent ts tesrafy. The 
only penons  present were the judge, the 
child, a social worker. and the c o w  tepon- 

I er. The record does not show whether 

;I counsel for the defendant or  the pnuccut. 

..I ing attorney wm n o a i d  of the internew. . . The tnal c o u n  determined t ha t  the victim 
was competent to cemfy aa a witness, that 
she  u n d e m m d  the nature of the proceed- 
ings, that she would be tnxthful in her 
s t a t emenu  and anrwem, 2nd therefore w 8 j  
competent to k s u f y .  

At trial the child was called to the stand 
and began a n ~ w e r i n g ~ ~ q u e s t i o n i l  asked 
by the prosecuting ammey. The child re- 
sponded to some preliminary quesrioru, and 
when a k e d  whether anybody touched her 
in a bad way while she wat Iimg in the 
white house. she replied, "Yes." naming 
the defendant as the perperxitor. The 
child was then given four anatom~c;lily cor. 
reec dotla ta allow her to demonstrace what 

pened. bur i t  is clear from the resord chat 
the chitd became uncmperadve and refused 
cn answer any f u n h e r  quesuona. The 
prosecuting anorney then asked if she  
could show hhm what happened if all the 
people were not there, m which the chiId 
replied. "Yes." Thereupon. ouuide  the 
presence of the juy, the prosmuting anor- 
ney moved tb examine and c m s a t x a m k e  
the w m e 3 s  in a sepamte room. to record 
the examinadon on ndeotape, and to allow 
the defendant and the jury u, watch the 
exammadon in the c o u m m  on a c l o s d -  
circuit television monitor. The pmsecudng 
anorney stated that  the motion w u  made 
because af the inability of the victim to 
k~tdy before the jury. The State also 
requested that the child's therapist. Joanna 
Hochfeldet, be allowed in the examining 
soom for suppor t  

Defense counsel objected on  the grounds 
that the procedure would violate the de- 
fendant'$ constitutional right3 by denying 
him the right to hear, see. and otherwise 
confmnt the wirness. Defense cbunsel hu- 
ther objected beause the Bming would be 
se t  up and operated by the State, thereby 
altowing the Stare to &>ear on what was 
reflected. The court overruled all objec- 
tions. srating that "under the circumstanc- 
es, the  case and the a g e  of the oiclim, that 
it probably is appropriate under the ckum- 
atancea." The court a130 s u d  that it 
would "accommodate the needs of the de 
fendant as fu a questioning by permitting 
during a reeels after the duecc, attorney 
for ?he defendant to confer mth his client 
pnor  tn uosa-examinacion." 

.If&? the jury returned. the c o r n  and 
counsel for the parties joined the chj1d a d  
her therapist in chambers to resume direct 
examinadon o f  the child. The jury and the 
defendanc viewed the pmeedmp on  ndeo 
equipmenr sec up in the couraoom, The 
defendant did not have any means of corn- 
munitation with his ansrney during 
pan of the proceedings, nor could the 

a z j u d g e  monitor what  was happening in 
the couruoorn. 

" " i n q  atrorne!, The prosecuung attorney attempted w 
, , . . . . -- 9 1  had  ha^ have h e  ehilrl .-iem,rn----a- . - iLc  -L 

-1 
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the dolls whar had happened between her the unlimited leaainq questtons propounded 
and the defendant The child was again by t he  themput 
uncooperauve. 7 l e  S t a t e  then asked per- 
mrsaion for b e  theraput to quesuon the 
child. Defenae counsel objecred to the er- 
arn~natjon being conducted by someone 
who w a ~  not an amrney and who w a ~  an 
oificer of the State, bu.: rhe vial eourr 
allowed the therapist to conduct rhe examp 
aaaon of the victim. 

.Uter an extensive s~iries of leading 
" 

question3 by the themput wrh little resulf 
the ~ a l  court ordered a recess. Following 
the mess. the State moved to allow rhe 
child to be inremewed in chambers by her 
then pis^ with all other parties s ~ t u a w d  in 
the eourmmm and watching h e  examina- 
tion on telewaion monttom. Defense coun- 
sel again objected to the p m d u r e  on con- 
~citudonal gmun& and enrered a condnu- 
ing objection to all leading quesdoos. The 
&l court n o d  the continuing objection 
but granted the Sht t 's  motion, so  hat  the 
child continued her testimony in chambeilr 
with only the thempist presenL All other 
Pcnons involved in the eial were in the 
murooom and watched the intemew on 
televkion monjbm. When the therapist 
concluded her d i m  cxammadon. defense 
munsel wag allowed in chambets tn cmas- 
ulmrne the wiQies3. The prosecuting at- 
bmey conducred the redtecc examination. 
A t  no me did the judge have any means 
by which he could exercue control over the 
aminadon of the wirneu or  interrupt the 
questioning to mle on objemoru made by 
the defendant 
On appeal the defendant eonteoda that 

his eon9ritutiond r i g h ~  under the due p m  
a m  clause and the  confrontadon clause 
were violaled by t h e  mauner in which the 
Child was allowtd t6 tesafy. Specifically. 
the defendant argues that (1) the State 
fded to show any need for the innovaove 
meam u e d  in queauoning the child, e.g., 
h t  the defendant w a  disrup~ve or uncan- 
tWlable o r  would indrnidace the witness, 
u d  that (2) the  trial court and the defend- 
Ft were POL physieaHy present in the rwrn 

which the wimess w a  resdfying, and 
here were no mevu by which rhe defend- 
UJ~ could inteqcct an objecuon o r  prevent 

&>The defendant also contends that  the 
ma1 court erred in failing ro sustam rhe 
defendant's oblecuon u, the competency of  
the child aa a witness. The defendant has 
mised a n  lssue of fit impression in chls 
3 u t e  zu to whether and to what extent a 
trial court  may cons~tut ional ly  l im~t con- 
f ronut ion in order to accornrnodats the 
needs and emotional fngrli ty of a child 
sexual assault  vieom 

This court would h remiss to close its 
eyes to the ever increuing prob lem ass* 
c l a d  mvlth c u d  victimuacion and h e  
chld's role in pmsecuong the perpetmtom 
of S U C ~  cnmes. These child ncurns a re  
e~pecially accessible u, abusers, who often- 
rimes are mernben of the child's family o r  
ocherwise acquaintances of the child's. 
One survey suggests  that of 583 w e s  of 
child sexual abuse only 8 percent involved a 
s t r anger  to the child. See Note, The Tal i -  
mony of Child V i c t i m  in S a  dbwc 
Pmsecutianx T w  Legrjlative Innova- 
tiosu. 98 Harv.LRev. 806, 8M n. 14 (1985). 
This leads to a low percentage of actual 
vsaults that am even brought to the atfen- 
don of authonnes. Of b o s e  cases that are 
r e p o d .  even fewer lead to cnmhal p r o s e  
cucioas and the convicdon rate is smkingly 
low. See D. Wtutcamb. E. Shapvo k L 
Stellwagen, when the Victim i~ a Child: 
Issues for Judges and Prosecuton 4 ( N a t  
Inst  of Jrur1985). Mnny cases involve a 
decision by the pmstxumr not to prosecute 
because there is little physieal evidence and 
the only witness is the child. who may, by 
the standards of our adult  legal $ysEem, be 
perceived to be incompetent unreiiable. or 
o r h e m e  not ctedible az~ a wicness. See 
When the Victim k a Child. sup= a t  6. 
Even those children who appear to be com- 
petent often canno& wtll no& or  are  not 
allowed to pamcipace in the pmceedings 
involved in a criminal uial due to the very 
real psychological h a m  thac results from 
forcing the  child to repeat the cedying 
experience again =d again. often tn front 
o i  a large p u p  of people. including the 
defendant  See, When the Vicnm IS a 
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-.. ,tu. ruorci 15-20: ~ a c ~ a r l r f ) L h o ~ .  US. - 106 S.CL 2056. 91) LE 
nosric E t . a luac~ow and  lhr  fie or' I'tdeo. 0986r. Tne aosence of proper c 
lopes tn Qrld Serrcal -4busc Cascs. 40 oon calls mto quesuon the ulumab 
L.Miamr L.Rev. 135 (1985,. Children are ty of the factfindlng process. Ohic 

i reiucunc wmesses who are especial)y &US. e r ~ .  448 U.S. 56. 100 S.Ct. 2531, 65 

I cepubie to suggesrkon and easily confused 597 11980). 
t by quesoons couched In adult language. the Supreme hu 

See. Berliner. The Child W i t n u s :  The thaI confmntatlon 
I Progress and>Zrnergtng L i m ~ m t i o n s ,  "(1) insures that the witness w i ~  

10 U.Miamr L.Rev. 167 (19851; C d m a n ,  hk unc,er oab-thu! 
Child Srnral Asrault- Children t Memo- press,ng w\th he se.jousneas 

ry and the Law. 40 U.Hiami LRev.  181 and eolding the li 
(1985). Child seruai abuse o s e s  have polsibiliO of for w. 
awakened a need u, pmtect the maims, not (2, foxes the to subrmt 
only from the  actual atzlck but also from ~ s c m s a s x a r n i n a d o n .  the 'greatest k 

emoaona' Les*ng about enpne  ever invented for h e  durnrw 
the experience in l a w  legal procdurgs. mLh.: (3) permlw jury hat 
See Mlyniec, See No Evil? Can Jnnrlo- de,de the de,endantIs fate to obsar 

+ 

tton 01 Child Serual A b ~ e  V i c t i m  be the demeanor of M~~ mlbg 
Accmpluhed  Without Endangerinq the thus aiding be jlvy in aslai 
Defmdantk Cotutitul~onal Rights?. 40 hc; credibilirv.ol lfmm,,v ow 
U.Miarni L.Rev. 115 0985). 

Lce u. Illinou. supra at 106 S,Ct at -7 
The need Q mesures  erne the (citing Caiifornra u. &en, 399 US. 1 

@mouonal burden placed on a chld witness 90 S.CL 1930, 26 L.Ed.2d 489 (1970)). , 

cannor. however, be an excuse for snipping 
1 the defendant of his constitutional rights. (&] The right of confrontation . I 
& f While new procedures can and must be however, immune to exception. As 
1 .. + implemented in our courts, such procedures as 1895. the U.S Supreme Cow he\ 
. i . . a n  be valid only to the extent that they the nght of confrontation must 
; r , b m l y  protect the child witness and at  the ly give way to considerations of 
< *  same time do not infringe upon the defend- cy and the necessities of the cast. 
7 : 
, I ant's right to confront his accusers. v. United SkLes. 156 U.S. 237, 15 S 
- .  . 337, 39 L.Ed. 409 (1895). Case law r 
-.: 1 1 3 1  Both the federal and the State gesu h a t  the is subject wm - ...' ... . ... Gnst j tu t iom guarane a defendant the he-y exceptions. Uni&d S & h  Q. 1 
7 right or meet h e  wknesaes Shelf 633 F.2d 77 (8th CL.lgBO), 
a! against him face to face. U.S. Const n,cd 450 U.S, 1001, 101 S . C ~  1709, 

amend. V1 and XIV; Neb. hn!it- an, 1. LEd.2d 203 (1981); uni&d Sh- x 
4 11. Implicit in confrontation is the right m4 F.2d 1199 (9th a.1979). A defe 
to cross-examine all witnesses. Chambers may waive his right of confmntatioa 
v. M ~ * P P ~ ,  410 U.S. 284, 93 S-Ct 1038, b r u p u v e  conducr Illinou y. A l k  397 
35 LEd.2d 297 (1973). This right is basic U.S. 937, 90 s.ct 1057, 25 ~ ~ , j 2 d  39 
to our a d v e m q  Bystern of criminal justice ( I N O ) ,  rch 'g drnicd 398 U.S. 915, 40 S.& 
and is pan of due process of law that is 1684, 26 L E ~ , ~ - J  80; by ar 
guaranteed by the 14th amendment Far- intimidating the w.jutess, un,&d ~ h b  
ctLa v. C ~ l i f ~ T n i ~  422 US. 806. 95 Batano, 618 F.2d 624 (10th &,1979), & 
2525, 45 L.Ed.2d 562 (1975); Sink V. ma- h n i c d  449 U,S, 840, 101 :;.cL 118 66 
dm, 210 Neb. 622, 316 N.W.2d 317 (1982). LEd.2d 47 (]980), and United S b  

This fundamental right to confront and Carbon. 547 F.2d 1346 (8th Ci.1976), 
cross-examine witnesses is primarily a denied 431 US. 914. 97 %.Ct 2174, 
functional right which promotes reliability LEd.Pd 224 (1977); or by st i~ulsthg to 
in criminal -1s. See &e v. Jllinots. - admission of certain evidencz, William 

I 

4\ 



STATE r. WARFORD Yeb. 581 
CItr u M9 K W 2 d  375 I N A  I*) 

Oklahoma 358 U.S. 576, 79 S.Ct 421. 3 fused to allow the use of closedcireuit tele- 
tEd.2d 516 (19591. .4 defendant who vision in the pmsecudon of a defendanr for 
pleads guilty also waive3 his nght of con- lewd conduct with a mnor. The wmessea- 
frontadon. Boykin u, Alabama 395 U.S. vicama were twa boys, ages 9 and 10, and 
218, 89 S-CL 1709, 23 LEd.2d 274 (1969). the court suted that a generalized belief in 

showing of a compelling interest and allow the use of the relension monitors. it 

innovaooa k employ& to prevent addrtiob- 

sent the te9timony of the Statets pfi- must present a factual b v i s  supporting the 
wmesl against the defendant in nanvo of the potential the mi- 

(81 The record before tu does not show 

ness from further injury. The record does 

also be a particularized shawul~r on the 
'ghth burr A ~ ~ a l a .  in m o d  h t  the child would k funher mu- 

g @ uphold the admission into evi- ,,&d or w;se indA&M by m 
Of preytear** d e ~ ~ i d o n  h e  to-m in fmnt of the defendant 

S b t w  U L  Bmtfield 393 F.2d 825 
tr.1979). What the court did find w a ~  ( 9 )  Once the State haa made an ad* 

on the  facrual context of each television mlut be as minimally inpusive aa 
. . . Any exceprjon should be a m w  pos3tble. Se Stub v. S h e p a d  19 N J. 
pe and baed on necessity or waiver." Super. 411, 484 A.2d 1330 (1984). .it the 
el4  rvpra at 821. The courr in&- very leas& the defendant must at all rimes 
that there must be a shocwmg of have a means of communicadng wrth his 

enfrontation. Benfiefd cnrpra quesuoning to rule on objecdons. See 
Hoehheiscr v. Supenor Court (Pee ~ShepF'ad a P m  
161 Cal.App.3d 777. 208 Cal.Rpa. 273 Initially. and again during mas-examinn- 

mb a California Courr of Appeal r e  'irrn. the defendant in his cmc was in th@ 
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courtmom while his artomey was in cham- 
bers where the witness w a  tesnfying. 
The defendant could not phyaicalty con- 
Imnt his accuser, nar could he confmnt the 
mtness through counsel b e u s e  h e  had no 
means of commcnicadng wth his anamep. 
Even when the atturneye and the judge 
returned to the c a u m r n ,  the defendant 
did not have a meantngful opportunity to 
confront the witness because the court had 
no connol over the examinadon process. 
This lack o i  communication between the 
courtroom and the room in which the wit- 
ness was testifying unduly inhibikd the 
defendant's confrontation nght and w l t  
therefore con~titutionally objectionable. 

The camera which w a  used a t  the trial 
~LI record the examination of the witne~n 
frequently failed to show a cemplek view 
of the witness and the examiner. The earn- 
era should be so situated that persons 
viewing the examination in the courtroom 
wll be able to see the witness, the examin- 
er, and any other penon (other than the 
cameraman) present in the morn where the 
examination is being conducted. 

(101 Although it is proper where neces- 
sary to allow a support penon, such ;u a 
parent or t henp l r .  ta be in the room with 
the witness while the examination ia being 
conducted, the actual questioning o t  the 
witness must be done by persona who am 

&authorized to pmicipate in the p m d -  
ing as members of the bar. 

Only a perJon who h a s  been admitted to 
the practice of law may panicipate b a 
trial by the examination of aritnesses UB 

less he appears in hi s  own behalf. Neb. 
Rev.Sht p 7-101 (Reissue 1983). The ex- 
am~nation of a wirnesa must be conducted 
within  t h e  testrietiotu imposed by the mles 
af evidence and &a1 pmcedue. and thii is 
especially true in a criminal pmsecuuoo. A 
pm3ecutor must be an knpanial officer. 
and private p r o s m t 6 n  ue not permlned 
under our law. ,&Kay u. Sta&, 90 Neb. 
63. 132 N.W. 741 (1911); Rogtm v. State, 
97 Neb. 180, 149 N.W. 318 (1914). 

f 11. 121 While it ir impoarlble and hap. 
proonarc - *  A:- 
- - ,, .T . ma-;*. . in derail 
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the most acceptable manner of a m *  
the mdeo and eornmuniertion equjpment fa 
all cases. it isrimpartant that the trirl C O ~  

prior to using such a technique, prescrib, 
for the parties the mechanical req- 
menu er conditions of the proecdtue. e.g, 
how many cameras and microphones dl 
be used. who mII open- them, where Lblf 
~ 1 1 1  be p tacd ,  what part of the e u m b i q  
mam mil be shown, and where m u a d  dl 
be seated- Thia will allow Soth partjca tb 
oppdrmnity ta object ro the proceeding p 
or to its implementation. See SlnL * 
Skppatd 197 NJ.Super. 411, 484 U 
1330 (19Bb). I t  ia desimble to inionn rbr 
jury of the name of the closdclcui t  LL, 
eut prior to af10FPiDg the p m t n t l t j b ~  Lb 

the jury will not afford the e u m i r u b  
any greater weight than other tes-f. 
See Sheppard, juprcr 

[13,14) Although not specificam * 
signed u error, sine rho awe m a t  b 
remanded for a new trial, it is appm* 
to comment upon the proeedm 6 
should be followed in detecmining 
petencyof ochild to temfyinzhep#' " 

ing. The defendant mwr be w e n  - 
and an opportunity to anend and pUPb 
ipate by c o w e l  ia any pmccediag wa 
the issue of the competency of the a 
toshfy is determind A record of the . 
d i n g  muat be ma& so that i t  4 
availab\e far teview if n w .  
record in the present ease is unclw Y 
whether the defendant waived bir ~ d C  ' 
attend and pnnicjpate in the ~ r e c d  ? - 
ceeding, whjeh was conducted *thoar 
or h u  C O U W C ~  present 

*or h e  rruoo. ~ u m ~  jud# 
h revel~ed and the cause remandd 
new 6 1 .  

REVERSED AND REJYLNDED 
NEW TRUL 

XRIVOSHL CJ., pardcipadnt3 
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