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OFRCE OF THE COVERNGOR
LRASINAN | MAGA'LAH)
AGANA, CLAM %210 U S.A.

MAR 2 11330

The Honorable Joe T, San Agustin
Speaker, 20th Guam Legislature
163 Chalan Santo Papa

Agana, GU 96910

Dear Mr. Speaker:

! have the honor of transmitting to you Bil) 321 (COR), which
| have this date signed into law as Public Law 20-155.

I am very pleased to be able to sign this bill Into law.
lets about time. Our Republican colleagues in the
Legistature have for many years been pushing for legislation
which will require victim notlfication of offender release
and for legistation to reactivate the criminal injuries
compensation commisslion,.

Both these issues are so very important to our people of
Guam. ft 1s a sad fact of 1life that some of our people
become the victims of crime, even violent crime. These
victims very often Ilve In fear, especially when those who
perpetrate crimes agalnst them are released into society. It
is only just that we notify these victims of said release, to
prevent any retribution or revenge by the offenders in
question.

As for the issue of Injury compensation, this is a concept
whlich has been Introduced well and successfully [In many
jurisdictions within the Unlted States and it's about time we
tried It here.

My congratulations to you and your colleagues for seeing fit
to adopt these Republican ideas, to set aside party
differesnces and do what |is best for the people of Guam.
Thank you and Si Yu'os Ma'ase,

cerely,

wﬁ&__

JOSEPH F. ADA
Governor
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CERTIFICATION OF PASSAGE OF AN ACT TO THE GOVERNOR
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This is to certify that Substitute Bill No. 321 (COR), "AN ACT TO ADD
CHAPTERS 85, 86, AND SUBSECTION (e) OF §80.45, TO TITLE 9, GUAM
CODE ANNOTATED, REQUIRING VICTIM NOTIFICATION OF OFFENDER
RELEASE, TO REACTIVATE THE CRIMINAL INJURIES COMPENSATION
COMMISSION, AND MAKING AN APPROPRIATION THEREFOR," was on the
7th day of March, 1990, duly and regularly passed.

OE T. SAN A
Speaker
Attested:

. p .

) L.

PILAR C. LUJA
Senator and Legislative Secretary

This Act was received by the Governor this 9‘“" day of parel , 199C,
at €52 o'clockP.m.

Governor's Office

APPROVED:

J PH F.
Governor of Guam

Public Law No. 20-155
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AN ACT TO ADD CHAPTERS 85, 86, AND
SUBSECTION (e) OF §80.45, TO TITLE 9,
GUAM CODE ANNOTATED, REQUIRING
VICTIM NOTIFICATION OF OFFENDER
RELEASE, TO REACTIVATE THE CRIMINAL
INJURIES COMPENSATION COMMISSION, AND
MAKING AN APPROPRIATION THEREFOR,
BE IT ENACTED BY THE PEOPLE OF THE TERRITORY OF GUAM:
Section 1, Chapter 85 is hereby added to Title 9, Guam Code
Annotated, to read:
"CHAPTER 85
VICTIM NOTIFICATION
§85.10. Title. This Chapter may be cited as the Victim

Notification of Offender Release Act.
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§85.11. Definitions. As used in this Chapter:

(a) "Offense against the person" means any of the offenses
against a person described in this title and includes any attempt to
commit any of such offenses.

(b) "Prisoner" or '"parolee" means a person who hss been
convicted of an offense against the person.

(¢c) '"Victim" means the person who was the victim of the offense
against the person for which the prisoner or parolee was convicted,
who has submitted a written request for notice of the parole or final
unconditional release of the prison or parolee.

§85.12, Notice of hearing for a suspended sentence or probation.

(a) Before the court suspends the sentence of a defendant
convicted of an offense against the person, or of an attempt to commit
such an offense, or places such defendant on probation without
requiring the serving of a term of imprisonment, the court shall
provide written notice or a certified copy of the proposed judgment to
each victim of such offense of the hearing on the suspension of
sentence or probation, as the case may be, whenever the victim has
made a written request for such advance notice. Notice shall be given
to the victim at the address given on the request for notice or such
other address as may be provided to the Department of Law or
Department of Corrections' Probation Office by the victim from time to
time. The victim may testify at any such sentence hearing and make
recommendations to the court.

(b) Neither the failure of any territorial officer or employee to
carry out the requirements of this section nor compliance with it shall
subject the territory or the officer or employee to liability in any civil
action. However, such failure may provide a basis for such
disciplinary action as may be deemed appropriate by competent
authority.

§85.13. Notice of parole.

(a) Before placing a prison on parole, before releasing a parolee
from parole, and before placing a prison in a work release or study
release program, the releasing authority shall provide written notice of

o
e
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the hearing on the proposed parole, release of a parolee from parole,
or placement in a work release program, to each victim, who may
testify at such hearing and make recommendations to the releasing
authority.

(b) Before the final unconditional release from a correctional
facility of a prison who has not been paroled or earlier discharged,
the Department of Corrections shall provide written notice of the
hearing on the proposed release to each victim, who may testify at the
hearing thereon and make recommendations to the Department of
Corrections.

(c) The Territorial Parole Board or Department of Corrections,
as the case may be, shall provide such written notice to the victim at
the address given on the request for notice or such other address as
may be provided by the victim from time to time.

(d) Neither the failure of any territorial office or employee to
carry out the requirements of this section nor compliance with it shall
subject the territory or the office or employee to liability in any civil
action. However, such failure may provide a basis for such
disciplinary action as may be deemed appropriate by competent
authority."

Section 2. Chapter 86 is added to Title 9, Guam Code Annotated, to
read:
"CHAPTER 86
COMPENSATION FOR DAMAGES FROM CRIMINAL ACTIVITIES

§86.10 Definitions. As used in this Chapter:

(a) 'Child' means an unmarried person who is under eighteen
(18) years of age and includes a stepchild or an adopted child;

(b) 'Commission' means the Criminal Injuries Compensation
Commission established by this Chapter;

(¢) 'Dependents' means such relatives of a deceased victim who
were wholly or partially dependent upon his income at the time of his
death or would have been so dependent but for the incapacity due to
the injury from which the death resulted and includes the child of the

victim born after his death;
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(d) 'Injury' means actual bodily harm and, in respect of a
victim, includes pregnancy, and mental or nervous shock;

(e) 'Private citizen' means any natural person other than a peace
officer who is actively engaged in the performance of his duties;

(f) 'Relative’ means & victim's spouse, parent, grandparent,
stepfather, stepmother, child, grandchild, brother, sister,
half-brother, half-sister or spouse's parents;

(g) 'Victim' means a person who is injured or killed by any act
or omission of any other person coming within the description of any
of the crimes specified in Section 86.55 of this Chapter; and

(h) 'Person' means a natural person.

§86.15 Creation of the Criminal  Injuries Compensation
Commission. There is within the government of Guam a Criminal
Injuries Compensation Commission which shall be composed of five (5)
members appointed by the Governor with the advice and consent of the
Legislature. One (1) member of the Commission shall be an attorney
who has been admitted to practice in Guam for at least five (5) years.
The Commission is within the Department of Law for administrative
purposes. Annually, the members shall elect a chairperson of the
Commission.

§86.20 Tenure and Compensation of members. The term of office
of each member of the Commission shall be four (4) years or until his
successor is appointed except that the terms of office of the members
first taking office shall expire as designated by the Governor at the
time of appointment as follows: One (1) at the end of one (1) year,
one (1) at the end of two (2) years, one (1) at the end of three (3)
years, and two (2) at the end of four (4) years. Any member
appointed to fill the vacancy occurring prior to the expiration of the
term for which his predecessor was appointed, shall be appointed for
the remainder of the term. A vacancy in the Commission shall not
affect is powers. If any member of the Commission is unable to act
because of absence, illness or other sufficient cause, the Governor

may make a temporary appointment, and such appointee shall have all
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the powers and duties of a regular member of the Commission for the
period of his appointment,

§86.25 Powers and procedures of Commission. Upon an
application made to the Commission under this Chapter, the Commission
shall fix a time and place for a hearing on such application and shall
cause notice thereof to be given to the applicant. The Commission may
hold such hearings, sit and act as such times and places, and take
such testimony as the Commission may deem advisable. Any three (3)
members shall constitute a quorum. The concurring vote of three (3)
members shall be necessary to take any action. Any member of the
Commission may administer oaths or affirmations to witnesses appearing
before the Commission. The Commission shall have such powers of
subpoena and compulsion of attendance of witnesses and production of
documents and of examination of witnesses as are conferred upon the
Superior Court. Subpoena shall be issued under the signature of the
Chairman. The Superior Court may, upon the application of the
Commission, enforce the attendance and testimony of any witness and
the production of any documents so subpoenaed. Subpoena and
witness fees and mileage shall be the same as in criminal cases in the
Superior Court, and shall be payable from funds appropriated for
expenses of administration,

86.30 Hearings and evidence. (a) Where any application is
made to the Commission, the applicant and the Commission's legal
advisor shall be entitled to appear and be heard. Any other person
may appear and be heard who satisfied the Commission that he has a
substantial interest in the proceedings. In any case in which the
person entitled to meke an application is a child, the application may
be made on his behalf by his parent or legal guardian. In any case in
which the person entitled to make an application is mentally defective,
the application may be made on his behalf by his guardian or such
other individual authorized to administer the estate.

(b) Where under this Chapter a person is entitled to appear and
be heard by the Commission, that person may appear in person or by
his attorney. All hearings shall be open to the public unless, in a

5
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particular case, the Commission determines that the hearing, or a
portion thereto, should be held in private, having regard to the fact
that the offender has not been convicted or to the interest of the
victim of an alleged sexual offense.

(c) Every person appearing under this Chapter shall have the
right to produce evidence and to cross-examine witnesses. The
Commission may receive as evidence any statement, document,
information or matter that may, in the opinion of the Commission,
contribute to its functions under this Chapter, whether or not such
statement, document, information or matter would be admissible in a
court of law.

(d) If any person has been convicted of any offense with
respect to an act or omission on which a claim under this Chapter is
based, proof of that conviction unless an appeal against the conviction
or a petition for a hearing in respect of the charge is pending or a
new trial or rehearing has been ordered, shall be taken as conclusive
evidence that the offense has been committed.

§86.35 Medical examination. The Commission may appoint an
impartial licensed physician to examine any person making application
under this Chapter, and the fees for the examination shall be paid
from funds appropriated for expenses of administration.

§86.40 Attorney fees. (a) The Commission may, as part of any
order entered under this Chapter, determine and allow ressonable
attorney fees, which if the award of compensation is more than Cne
Thousand Dollars ($1,000) shall not exceed fifteen percent (15%) of the
award, to be paid out of but not in addition to the award, to the
attorneys representing the applicant; provided, that the amount of the
attorney fees shall not, in any event, exceed the award of
compensation remaining after deducting that portion thereof for
expenses actually incurred by the claimant.

(b) Any attorney who charges. demands, receives or collects for
services rendered in connection with any proceedings under this
Chapter any amount in excess of that allowed under this section, if
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any compensation is paid, shall be fined not more than Two Thousand
Dollars ($2,000).

§86.45 Reconsideration by Commission; Judicial Review.

(a) The Commission may, on its own motion or on the application
of any person aggrieved by an order or decision of the Commission,
reconsider the order or decision and revoke, confirm and verify the
order or decision, based upon the findings of the Commission.

(b) Any person aggrieved by an order or decision of the
Commission on the sole ground that the order or decision was in
excess of the Commission's authority or jurisdiction, shall have a right
of appeal to the Superior Court; provided, that the appeal is filed
with the Commission within thirty (30) days after service of an original
or a certified copy of such order or decision. Except as otherwise
provided in this Section, orders and decisions of the Commission shall
be conclusive and not subject to judicial review.

§86.50 Eligibility for Compensation. (a) In the event any
person is injured or killed by any act or omission of any other person
coming within the criminal jurisdiction of Guam after September 30,
1980, which act or omission is within the description of the crimes
enumerated in Section 86.55, the Commission may, in its discretion,
upon an application, order the payment of compensation in accordance
with this Chapter:

(1) To or for the benefit of the victim;

(2) To any person responsible for the maintenance of the
victim, where that person has suffered pecuniary loss or incurred
expenses as & result of the victim's injury or death;

(3) In the case of the death of the victim, to or for the
benefit of any one or more of the dependents of the deceased
victim; or

(4) To a parent of an adult deceased victim, or to an adult
son or daughter of a deceased victim, where the psarent or adult
son or daughter has incurred expenses on account of hospital,
medical, funeral and burial expenses as a result of the victim's

injury and death.
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(b) For the purposes of this Chapter, a person shall be deemed
to have intentionally committed an act or omission notwithstanding that
by reason of age, insanity, drunkenness or otherwise he was legally
incapable of forming a criminal intent.

(¢) In determining whether to make an order under this Section,
the Commission may consider any circumstances it determines to be
relevant, and the Commission shall consider the behavior of the victim,
and whether, because of provocation or otherwise, the victim bears
any share of responsibility for the crime that caused his injury or
death and the Commission shall reduce the amount of compensation in
accordance with its assessment of the degree of such responsibility
attributable to the victim.

(d) An order may be made under this Section whether or not
any person is prosecuted for or convicted of a crime arising out of an
act or omission described in Subsection (a) of this Section; provided,
that an arrest has been made or such act or omission has been
reported to the police without undue delay. No order may be made
under this Section unless the Commission finds that:

(a) The act or omission did occur; and
(b) The injury or death of the victim resulted from the act
or omission.

(e) Upon application from either the Attorney General or the
Chief of Police, the Commission may suspend proceedings under this
Chapter for such period as it deems desirable on the ground that a
prosecution for a crime arising out of the act or omission has been
commenced or is imminent, or that release of the investigation report
would be detrimental to the public interest.

§86.55 Violent Crimes. (a) The crimes to which this Chapter
applies are the following and no other:

(1) Aggravated Murder (Criminal and Correctional Code,

Section 16.30);

(2) Murder (Criminal and Correctional Code, Section 16.40);
(3) Manslaughter (Criminal and Correctional Code, Section
19.20);
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(4) Aggravated Assault (Criminal and Correctional Code,

Section 19.20);

(5) Assault (Criminal and Correctional Code, Section

19.30);

(6) Kidnapping (Criminal and Correctional Code, Section

22.20);

(7) Felonious Restraints (Criminal and Correctional Code,

Section 22.20);

(8) Child Stealing (Criminal and Correctional Code, Section

22.40);

(9) Custodial Interference (Criminal and Correctional Code,

Section 22,50);

(10) Criminal Sexual Conduct in the First Degree (Criminal

and Correctional Code, Section 25.15);

(11) Criminal Sexual Conduct in the Second Degree (Criminal

and Correctional Code, Section 25.20);

(12) Criminal Sexual Conduct in the Third Degree (Criminal

and Correctional Code, Section 25.25);

(13) Criminal Sexual Conduct in the Fourth Degree (Criminal

and Correctional Code, Section 25.30);

(14) Assault with Intent to Commit Criminal Sexual Conduct

(Criminal and Correctional Code, Section 25.35);

(b) For the purpose of this Chapter, the operation of a motor
vehicle, boat or aircraft that results in an injury or death shall not
constitute a crime, unless the injuries were intentionally inflicted
through the use of such vehicle, boat or aircraft.

(¢) Any fine imposed pursuant to Section 80.50 of this title upon
conviction of any of the crimes specified in Subsection (a) of this
Section shall be paid into the Criminal Injuries Compensation Fund
established by Section 86.95 of this Chapter.

§86.60 Award of Compensation. The Commission may order only
from available balances in the Criminal Injuries Compensation Fund the

payment of compensation under this Chapter for:
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(1) Expenses actually and reasonably incurred as a result
of the injury or death of the victim;

(2) Loss to the victim of earning power as a result of total
or partial incapacity;

(3) Pecuniary loss to the dependents of the deceased
victim;

(4) Pain and suffering to the victim; and

(5) Any other pecuniary loss directly resulting from the
injury or death of the victim which the Commission determines to
be reasonable and proper.

§86.65 Relationship to Offender. No compensation shall be
awarded, except for expenses specified in Subsection (1) of Section
86.60 of this Chapter, if the victim was at the time of his injury or
death living with the offender as spouse or as a member of the
offender's household.

§86.70 Recovery from offender. Whenever any person is
convicted of an offense that includes any crime enumerated in Section
86.55 of this Chapter and an order for the payment of compensation is
or has been made under this Chapter for injury or death resulting
from the act or omission constituting such offense, the Commission may
institute a derivative action in the Superior Court against the person
or against any person liable at law on his behalf, in the name of the
victim or such of his dependents as have been awarded compensation
under this Chapter, for such damages as may be recoverable at
common law by the victim or such dependents without reference to the
payment of compensation. The court shall have jurisdiction to hear,
determine and render judgment in any such action. The time of the
occurrence of the act or omission until conviction of the offense and,
thereafter, as long as the offender is in confinement for conviction of
the offense, shall not constitute any part of the time limited for the
commencement of the action by the Commission under the applicable
statute of limitations. Any recovery in the action shall belong to the
government of Guam; provided, that the Commission shall amend its

order of compensation to provide for the payment of any portion of the

10
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recovery in excess of the amount of compensation prescribed in the
order to any of the persons entitled to receive compensation under
Section 86.50 of this Chapter in such proportions and upon such terms
as the Commission shall deem appropriate.

§86.75 Eligibility for compensation. In the event a private
citizen incurs injury or property damage in preventing the commission
of a crime within Guam, in apprehending a person who has committed a
crime within Guam, or in materially assisting a peace officer who is
engaged in the prevention or attempted prevention of such a crime or
the apprehension or attempted apprehension of such a person, the
Commission may, in its discretion, upon an application, order the
payment of compensation in accordance with this Chapter:

(1) To or for the benefit of the private citizen; or

(2) To any person responsible for the maintenance of the
private citizen, where that person has suffered pecuniary loss or
incurred expenses as a result of the private citizen's injury.

§86.80 Award of compensation. The Commission may order the
payment of compensation under this Chapter for:

(1) Expenses actually and reasonably incurred as a result
of the injury of the private citizen;

(2) Pain and suffering to the private citizen;

(3) Loss to the private citizen of earning power as a result
of total or partial incapacity; and

(4) Pecuniary loss to the private citizen directly resulting
from damage to his property.

§86.85 Terms of order. Except as otherwise provided in this
Chapter, any order for the payment of compensation under this
Chapter may be made on such terms as the Commission deems
appropriate. Without limiting the generality of the preceding sentence,
the order may provide for apportionment of the compensation, for the
holding of the compensation or any part thereof in trust, for the
payment of the compensation in a lump sum or periodic installments,
and for the payment of compensation for hospital, medical, funeral and
burial expenses directly to the person who has provided such

11
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services. All such orders shall contain words clearly informing the
claimant that all awards and orders for payments under this Chapter
are subject to the making of an appropriation by the Legislature to
pay the claim, except as otherwise provided in Section 86.95 of this
Chapter.

§86.90 Limitations upon award of compensation.

(a) No order for the payment of compensation shall be made
under this Chapter unless the application has been made within
eighteen (18) months after the date of injury, death or property
damage.

(b) No compensation shall be awarded under this Chapter in an
amount in excess of Ten Thousand Dollars ($10,000).

§86.95 Criminal Injuries Compensation Fund, When Payment
Authorized.

(a) There is hereby established a Criminal Injuries Compensation
Fund (the "Fund") separate and apart from other funds of the
government of Guam, from which the Commission may make payments as
provided in Subsection (b) of this Section. The Attorney General
shall be the certifying officer of the Fund, and all payments therefrom
shall be paid by him upon order of the Commission.

{b) Where the Commission has made an award pursuant to this
Chapter, the Commission shall make such payments from the Fund to
or on behalf of the victim, or to or for the benefit of one or more of
the dependents of a deceased victim, or to or for the benefit of other
persons who have suffered pecuniary loss or incurred expenses on
account of hospital, medical, funeral and burial expenses as a result of
the victim's injury or death. Payments made pursuant to this Section
shall not exceed the total amount of the award.

86.100 Recovery from collateral source. (a) In determining the
amount of compensation to be awarded under this Chapter, the
Commission shall deduct amounts or benefits received or to be received
from any source, whether from the offender or from any person behalf
of the offender, or from public or private funds, and which amounts

or benefits result from or are in any manner, directly or indirectly,

12
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attributable to the injury or death which gave rise to the award;
provided, that no deduction shall be made for death benefits received
or to be received under any insurance policy covering the life of a
deceased victim.

(b) Where compensation is awarded under this Chapter and the
person receiving the same also receives any sum required to be, and
that has not been deducted under Subsection (a) of this Section, he
shall refund to the government of Guam the lesser of the sum or the
amount of the compensation paid to him under this Chapter.

§86.,105 Legal advisor. The Attorney General shall serve as
legal advisor to the Commission.

§86.110 Exemption from execution. No compensation payable
under this Chapter shall, prior to actual receipt thereof by the person
or beneficiary entitled thereto, or their legal representatives, be
assignable or subject to execution, garnishment, attachment or other
process whatsoever, including process to satisfy an order or judgment
for support or alimony.

§86.115 Survival and Abatement. The rights of compensation
created by this Chapter are personal and shall not survive the death
of the person or beneficiary entitled thereto; provided, that if such
death occurs after an application for compensation has been filed with
the Commission, the proceeding shall not abate, but may be continued
by the legal representative of the decedent's estate.

§86.120 Rule-making powers. In the performance of its
functions, the Commission may adopt, amend and repeal, pursuant to
the Administrative Adjudication Law, rules and regulations, not
inconsistent with this Chapter, prescribing the procedures for
conducting its business, the procedures to be followed in the filing of
applications and the proceedings under this Chapter and such other
matters as the Commission deems appropriate.

86.125 Commission staff. Supervisory, administrative and
clerical personnel necessary for the efficient functioning of the

Commission may be appointed.

13
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86.130 Annual report. The Attorney General shall transmit
annually to the Governor and to the Legislature a report of the
Commission's activities under this Chapter, including the name of each
applicant, a brief description of the facts in each case, and the
amount, if any, of compensation awarded. The Attorney General shall
transmit the report, together with a tabulation of the total amount of
compensation awarded, and a proposed bill appropriating funds
necessary to replenish the Fund for the compensation awarded."
Section 6. A new Subsection (e) is added to §80.48, Chapter 80, Title

9 Guam Code Annotated, to read:

"(e) The remaining balance of earnings by an inmate from
participating in a Work Release Program shall be deposited into the
Criminal Injuries Compensation Fund (the "Fund"). After complying
with subsection (b) of this Section, associated with support of
dependents and debts, the remaining balance shall be deposited in the
Fund."

Section 7. Not later than ninety (90) days after the passage of this
Act, any and all monies paid into or due and owing the Criminal Injuries
Compensation Fund created by Public Law 16-86:1 (Civil Code of Guam,
Division Fourth, Part I, Title II, Chapter III, Section 3361,18) as of
December 31, 1986 shall be paid into the Criminal Injuries Compensation
Fund created by this Act.

Section 8. Twenty Thousand Dollars ($20,000) are appropriated f{rom
the General Fund to the Criminal Injuries Compensation Fund, to be paid
into such fund not later than ninety (90) days after the passage of this
Act.

Section 9., Nothing in this Act shall preclude a crime victim from
bringing a private action to recover up to treble damages and attorneys
fees from the criminal, and when the likelihood of recovery is found by the
court having jurisdiction to be strong, it may appoint counsel for the

victim.

14
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1989 (FIRST) REGULAR SESSION A
Bill No. - (KC’:%) 31489

Introduced by: P.C. LUIAN L

AN ACT REQUIRING VICTIM NOTIFICATION
TO OFFENDER RELEASE.

BE IT ENACTED BY THE PEOPLE OF THE TERRITORY OF GUAM:

Section 1. This act may be cited as the Victim Notification of
Offender Release Act.

Section 2. As used in this act:

(a) "Offense Against the Person" means any of the offenses against
a person described in 9 G.C.A. and includes any attempt to commit any
of those offenses.

(b) "Prisoner" or "Parolee" means a person who has been convicted
of an offense against the person.

(c) "Victim" means the person who was the victim of the offense

against the person for which the prisoner or parolee was convicted and

has submitted a written request for notice of the parole or final unconditional

release of the prisoner or parolee.

Section 3. Notice of suspended sentence or probation.

(a) Whenever the court suspends the sentence of a defendant convicted
of an offense against the person, or of an attempt to commit such an
offense, or places such defendant on probation without requiring the
serving of a term of imprisonment, the court shall provide written notice
to each victim of such offense of the suspension of sentence or probation,
as the case may be, whenever the victim has made a written request for
such notice. Notice shall be given to the victim at the address given
on the request for notice or such other address as may be provided to

the court by the victim from time to time.
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(b) Neither the failure of any territorial officer or employee
to carry out the requirements of this section nor compliance with it
shall subject the territory or the officer or employee to liability
in any civil action. However, such failure may provide a basis for such
disciplinary action as may be deemed appropriate by competent authority.

Section 4.

(a) Upon placing a prisoner on parole, upon the release of a
parolee from parole, or upon the placement of a prisoner in a work release
program, the authority shall give written notice of the parole, release
of a parolee from parole, or placement in a work release program to
each victim.

(b) Upon the final unconditional release from a correctional
facility of a prisoner who has not been paroled or earlier discharged,
the Department of Corrections shall give written notice
of the release to each victim.

(c) The authority or department, as the case may be, shall provide
written notice to the victim at the address given on the request
for notice or such other address as may be provided by the victim from
time to time.

(d) Neither the failure of any territorial officer or employee
to carry out the requirements of this section nor compliance with it
shall subject the territory or the officer or employee to liability in
any civil action. However, such failure may provide a basis for such

disciplianary action as may be deemed appropriate by competent authority.
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.mia . PILAR C. LUJAN
=77 ."  SENATOR e LEGISLATIVE SECRETARY

Tebruary 27, 1990

The Hono -able Joe T. San Agustin

Speaker, Twentieth Guam Legisiature
163 Chalan Santo Papa

Agana, Guam 96910

VIA: hairperson, Committee on Rules

Jear Mr. Speaker:

The Committee on Judiciary and Criminal Justice, to which was referred Bil

No. 321, wishes to report 1its findings, recommendations and UNANIMOU!

DECISION FOR PASSAGE of Substitute Bill No. 321 as substituted by the
Commuittee.

A copy of the Committee Report and all pertinent documents are attached for

vour information.
A

PILAR C. L N

Attachment
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COMMITTEE ON JUDICITIARY
AND CRIMINAIL JUSTICE

Committee Report
On

BILL NO. 321 - AN ACT REQUIRING VICTIM
NOTIFICATION OF OFFENDER RELEASE.

PREFACE

The public hearing on Bill No.
Judiciary and Criminal
June 30,

321 was heard by the Commitzee
Justice when 1t convened at 9:00 AM, Frida:
1989 in the Legislative Session Hall.

The hearing was called to order by the Chairrerson Senatcr 2ilar !

mujan. Also ©roresent were Commlttee Members Ted S.
Puth and Edward 2. Duenas

Nelson, “lartna

OVERVITEW

In. centinuing efforts to expand victims' rights, the Judiclary ar
Criminal Justice Committee Chairwoman introduced Bill 321.

Known as the "Victim Notificatien of Offender Release Act,' th
measure calls for criminal justice authorities to inform crime victim
or thelr survivors of the release or suspension of sentence(s) <f th

cffender(s) who perpetrated or attempted such crime(s) defined in th
Criminal Code.

Presently, Executive Order 88-26 exists requiring victim notificatic
whenever a priscner is released on parocle or full-time.

TESTITIMONY

Attorney General Elizabeth Barrett-Anderson appeared Dbefore =t
Committee in full support of the measure (ATTACHMENT I). The Attcrne:
General testified that "it i1s important that the victim be kept full:
informed of the process leading up to prosecution, time of sentencing,
and as Bill 321 would provide, at any time after sentecncing with
regard to release, suspension of sentence, or probation.”

Calling the measure a "logical progression in our drive to .mprove the
rights of victims of crime," the Attorney General urged swift passage.
The Attorney General added that the measure should ko passed tc
accompany Executive Qrder 88-26 in the event review of the Executive
Order "does not specifically require notificaticn at zie time of

parole."
Then Chief Prosecutor William Fitzgerald expressed suppo:t for che
measure and pointed out the merit of notification upon vict.m reguest

to prevent revival of such a traumatlic ordeal.

COPLED AT GOVERWMEN] EXPENSE -
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“dr. Patrick Darst, President of the organization called Vicrt:

Adveocates Reaching Jur (VARQ), appeared cefcre the Zommit

commending introduction ¢f rhe measure and urging passage.

Ar. Darst recommended modificarion to the measure to
specified =-ime for
agents for

_ncluc
notification and penalty imposed upon governr
failure to fulfill notification oblligaticns.

Ms. Dliane Boone, a member of VARO, also testified in favor of
measure and the suggested modifications.

Ms. Boore cilted that her son was a crime victim who suffered angu

Dy Delnc exposed to the perpetrator (it must be noted that

incident took place prior to trial). Faulting government emplovye
with lnappropriate procedures in that 1ncident, Ms. Boone urc
accountability and responsibility on the part ©f government agents.

~acting Department of <Zorrections Director Angel Sablan submitt
Wwrit-en testimony {ATTACHMENT II).

Acting Director Sablan pointed ocut that parole work '"concerns itse

with crime wvictims or victim's next-of-kin, as a matter cof complian
with statutes and an Executive Order.

Presently, under Executive Order 88-26, crime victims are notifi
whenever a prisoner 1s to be released on parole or to be releas:
full-time from the Department of Correcticns. In cases of parols
vicrtims or next-of-kin are recipients of a notification from t!
Department of Correcticons (ATTACHMENTS III).

Further, under Section B80.78 (f}, Title 9, Guam Code Annctatec
victims may provide comment for documented submissicn to otk
Territorial Parcle Board during pre-parcle i1nvestigation and fina
consideration.

The Acting Director expressed support for

8ill 321 but suggeste
amendments.

The modifications are as follows:

Section 2{c) "Victim" means the person who was the victim of the
offense against the person for which the prisoner or peroiee wa:s
convicred, or, where the victim dies as a result of the of:ense, the
deceased victim's next-~-of-kin, who has submitted a written r:gqu2st for

notice of the parole or final unconditicnal release of the prizcner oL
parolee;

Section 4(a) Upon placing a prisoner on parcle, upon the releacre of a

parclee from parole, or wupon the placement of a priscner > : wWCrk

release or studv release program, the releasing author::ty, the
Department o©f Corrections or the Territcrial Parcle Board shal. give
wrltten notice of the parole, release of a parolee from pazc.e, or

placement in a work release or studv release program to each v:ir - m;

v

e S
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Section ilc) The Territorial Parcle Board or
Corrections, as the case may te, snall provide written notice to

victim at the address given on the request for notice cr such ot
address as may be provided by the victim from time to time.

Department

Presiding Judge Alberto C. Lamorena III submitted written testimony
surpert of the measure (ATTACHMENT IV). The Presiding Judge, howevc
recommend modification to consider the Superior court's exist.
policy allowing victims to request for certalin documents by contact:
the Court's Records Manager. '"Upon receipt of the victim's request

certified <copy of the Judgment will just as easily achieve the bill
purpose," taie Presiding Judge wrote.

Additicnall, the Presiding Judge recommended that additional notic
be providesr 1y the Attorney General's Office or the Probation Offl
for administrative efficiency. "The Attornev General's Offi
inltiates +the «case file with the court and is better informed to a
as relaticns officer of such a release of informaticon and t

Prepation Dffice 1s responsible for maintaining all documen
pertalning to probationers,' the Judge pointed out.

COMMITTEE FINDINGS

Committee Member Martha C. Ruth sought clarificaticon on the definitic
of "wvictim'" and gueried if it included survivors or next-of-kin. T

Attorney General noted interpretation of the definition would !
liberal and include survivors or next-of-kin.

aowever, Committee Member Ruth expressed
lnterpretation could change with a
urged specificity.

concern that suc
different Attorney General ar

Committee Mempber Edward R. Duenas gueried how much impact a vic:ti
would nave 1n determining the fate of a convict's sentence. The

Chief Prosecutor William Fitzgerald pointed out that the measure onl
appeals to people who are sentenced.

Committee Member Duenas suggested more
procedures and then Chief Prosecutor
impact a victim's survivor had in the

victim input in sentencin
Fitzgerald noted the significan-
sentencing of the Flaherty case

On the topic of providing criminal or civil sanctions on gorernment
employees for failure to provide notification, the Attornevy General

noted the diligence of and strong efforts of all public servants tc
execute their duties.

At a3 subsequent date, the Committee staff gqueried the Depar-ment of
Corrections on the time frame of notification to wviciims oOr
next-of-kin 1in parole proceedings or release. The Direc:zor of
Corrections informed the Committee staff that standard orz2rating

procedure 1s notification one month prior to parocle hearing or
release.
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COMMT T TETERE
RECOMMENDATITONS

The Committee recommends passage of

Bill 3221 with =the <cha
suggested by Acting Director of Corrections Angel Sablan and Supe.
Cqurt rresiding Judge Alberto C. Lamorena III. Refer to Substit
Bill 321. { ATTACHMENT V).

Additionally,

: the Committee recommends incorporaticon of provisions
revive the defunct Criminal Injuries Compensation Commission.

OPLED AT GOVERNMENT EXPENSE
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TWENTIETH GUAM LEGISLATURE
1989 (FIRST) REGULAR SESSION

Substitute Bill No. 321 (COR)

Introduced by: P. C. Lujan

As Substituted by: Committee on Judiciary

and Criminal Justice

AN ACT REQUIRING VICTIM NOTIFICATION
TO OFFENDER RELEASE AND TO REACTIVATE
THE CRIMINAL INJURIES COMPENSATION
COMMISSION.

BE IT ENACTED BY THE PEOPLE OF THE TERRITORY OF GUAM:

Section 1. This act mav be cited as the Victim Notification ot Offende

Act.
Section 2. As used in this act:
(a) "Offense Against the Person" means anv of the offenses against

described in 9 G.C.A. and includes any attempt to commit any of those offe
(b) '"Prisoner” or 'Parolee”

means a person who has been convicte

offense against the person.
(c) "Victim" means the person who was the victim of the offense aga

person tfor which the prisoner or parolee was convicted, and has subn

written request for notice of the parole or final unconditional reiease

prisoner or parolee.
Section 3. Notice of suspended sentence or probation.

(a) Whenever the court suspends the sentence of a defencant convicte
offense against the person, or of an attempt to commit such a:n offense, or
such defendant on probation without requiring the

servintg of a te

imprisonment, upon the victim's request or certified copv of 1e Judgeme

court shall provide written notice to each victim of such offense of the sust
of sentence or probation, as the case may be, whenever the “-ictim has n
written request for such notice. Notices shall be given to the vic: .. at the a

given on the reqguest for notice or such other address as may be provided to -

coPlED AT Govm p_‘)q_‘si'-g YOCMCE
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court| Department of Law or _epartment of Corrections' Zrobation (ffice Dy

victim Irom time to time.

fo) Neither the failure of znv territorial oificer or empioyee to carry out
regulrements of this section nor compliance with it shall subiect the territorv or
otficer or empliovee to liabilitvy :n any civil action. However, sucn failure
provide 2 hasis for such disciplinary actien as mav be deemed appropriate

competent atthority.

Section 4.

‘a) Upon  placing 2 prisoner on parole, upon the release oI .. parolee .

sarole, r upon the placement oI & prisoner in a work release or “tudw reie

program, the releasing authority, shall give written notice of the parole, release
i parolee trom parole, or placement In a work release program to each victim.

(b) Upon the final unconditional release from a correctional rfacility of
prisoner who has not been paroled or earlier discharged, the Department

Corrections shall give written notice of the release to each wvictim.

(c) The [authority] Territorini Paroie Znard or [d]Department of Torrection

13 The case mav be, shall nrovide written notice to the wictuim 2t the address give

on tne request for notice or such other address as mav be provided b the et

from time to time.

{d) leither the failure of anvy territorial officer or emplovee to carvy out th
requirements of this section nor compliance with it shall subject the tervizory r the
officer or employee to liabilitvy in anv civil action. However, such :hur: mas
provide 2 basis for such disciplinary action as may be deemed app:~ ny e by
~ompetent auvthority.

Section 5. Chapter 86 is added to Title 9 of the Guam Code :An:ota’ d to
read:

"CHAPTZR 36

COMPENSATION FOR DAMAGES FROM CRIMINAL ACTIVITIES

ey AT Wﬁ‘?“?‘f‘-. — °
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"586.10 Definitions. s used in this Chapter:

N

(a) 'Child" means an unmarried person who i3 under eignteen (!

(&)
~—

ot age and includes a stepcnild or an adopted child;

(b) 'Zommission' means the Criminal Iinjuries Compensation Commission
2stablished bv this Chapter;

(¢) 'Dependents' means such relatives of a deceased victim who
wholly or part ally dependent upon his income at the time of his death
would have bern so dependent but for the incapacity due to the injury
which the death vesulted ana includes the child of the

victim bhorn atter

rteath;

(d) ‘'Injury' means actuzl bodily harm and, in respect of a vict
includes pregnancy, and mental or nervous shock;

(e) 'Private ciuzen' means any natural person other than a peace offic
who is actively engaged in the performance of his duties;

(f) 'Relative’ means a victim's spouse, parent, grandparent, stepfathe
stepmother, ~hild, grandchild, brother, sister, half-brother, half-sister

spouse's parents;

(g) 'Victim' means a person who is injured or killed by any act

i
i

>
L

omission of any other person coming within the description of anyv of
crimes specified in Section 86.55 of this Chapter; and

(h) 'Person' means a natural person.

§86.15 Creation of the Criminal Injuries Compensation Commissior . Ther
shall be a Criminal Injuries Compensation Commission which shall be —:omposec
of five (5) members appointed by the Governor with the advice and cc :sent o
the Legislature. One {1) member of the Commissien shall be an attor:.ey whc
has been admitted to practice in the Territorv of Guam for at least :ve (3)
vears. The Commission 5 »placed within the Department of L v ~or

administrative purposes. Annually, the members shall elect a chairpe:son ~f

roren 6T SOVERNMENY ppmsg'__L .
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§86.20 Tenure znd Ccmpensation of !lembers. The tzrm

of office of each memecer cof the Commission shall be four (4)
vears or until his successor (5 cppointed except that the
terms of office of the members first taking office shail expire
as designated by the Covernor at the time cf appointment as
follows: one (1] at the end of one (1) year, one (1) at the
ena of two [(2) years, one (1) at the end of three (3) vears,
ana two (2} at the end of four (4) years. Any inember
appainted to fill the vacancy occurring prior to the expiration
of the term for which his predecessor was appointed, shall be
appointed for the remainder of the term. A vacancy in the
Commission shall not affect its powers.

If any member of the Commission is wunable to act
because of absence, illness or other sufficient cause, the
Covernor may make a ‘temporary appointment, and such
appointee shall have all the powers and duties of a regular
member of the Commission for the period of his appointment.

§86.25 Powers and Procedures of Commission. Upon an
application made to the Commission under this Chapter, the
Commission shall fix a time and place for a hearing on such
application and shall cause notice thereof to be given to the
applicant. The Commissicn may hold such hearings, sit and
act as such times and places, and take such testimony as the
Commission may deem advisable. Any three (3) members shall
constitute a quorum. The concurring vote of three (3)
members shall be necessary to take any action. Any member

of the Commission may administer oaths or affirmations to

.l;”?l r ¢
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witnesses appearing tefore the Commission. The Commission
shall have such rpowers c¢f :zucsccena and compulsion <f
dttendance of witnesses and progucticn of documents and o
examination of witnesses as are conferred upon the Superior
Court. Subpoenas shall be issued under the signature of the
Chairman. The Superior Court may, upon the application of
the Commissiaon, enforce the sttendance and testimony of any
witness and the production of any documents so subpoenaea.
Subpoena and witness fees and mileage shall be the same as
in criminal cases in the court, and shall be payable from
funds appropriated for expenses of administration.

§8F.30 Hearings and Evidence. ‘Where any application
is made to the Commission, the applicant and the Commission’'s
legal advisor shall be entitled to appear and be heard. Any
other person may appear and be heard who <atisfied the
Commission that he has a substantial interest in the
proceedings. In any case in which the person entitled (o
make an application is a child, the application may be made on
his behalf by his parent or legal guardian. In any case in
which the person entitled to make an application is mentally
defective, the application may be made on his behzif by his
guardian or such other individual authorized to admir:ster the
estate.

Where under this Chapter any person is enttled to
appear and be heard by the Commission, that percon may
appear in person or by his attorney. All hearings cnall be

nren  ta the public uniess, in a particular cas:, the

COPIED AT GOVERSWERJ, EXPENSE,
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commission cstermines that the hearing, or a porticn thereof,
snould be held 'n private, having reagard to the fact that the
offender has not Ceen convicted or to the interest of the
victim of an zileged sexusl coffense.

Every gerson appearing under this Zecticn shall have
the right to produce evidence and to cross-examine witnesses.
The Commission may receive as evidence any cstatement,
document, information or matter that may, in the opinion of
the Commission, contrioute to  its functions under this
Chapter, wnether or not  such  statement, document,
information or matter would ke admissible in a court of law.

If any person has been convicted of any offense wi

th
respect to an act cr amission on which a claim under this
Chapter is based, proof of that conviction shall, unless an
appeal against the conviction or a petition for a hearing in
respect of the cnarge 15 pending or a new trial or reheering
has been ordered, be taken as conclusive evidence that the
offense has been committed.

§86.35 Medical  Examination. The Commission may
appoint an impcrtial licensed physician to examine an ' person
making spplication under this Chapter, and the fee: for the
examination shall be paid from funds appropritted  for
expenses of administration.

§86.40 Attorney Fees. The Commission may. as par of
any order entered under this Chapter. determine ard c .iow

reasonable attcrrev fees, which if the award of cempenss ion

is more than One Thousand Daollars (3%1,000) shall not exc _.

PENSE 6
COPIED AT SOVERIMENR FXPERSL, ¢
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fifteen percent [12%) cof the award, to bte paia out of but not
in addition to the zward, 1o the attorneys representing the
applicant, provided that the amount of the attorney fees
shall not, in zny =event, exceed the award of compensation
remaining after deducting that portion thereof for expenses
actuslly incurred by the claimant.

Any attorney who charges, demands, receives or collects
for <services rendered in connection with ony proceedings
under this Chaoter any gmount in excess cf that allowed
under this Section, if any compensation is paid, shall be
fined not more than Two Thousand Dellars (32,000).

§86.45 Reconsideration by Commission; Judicial Review.

(a} The Commission may, on its own motion or on the
application of any persun aggrieved by an order or decision
of the Commission, reconsider the order or decision and
revoke, confirm and verify the order cr decision, based upon
the findings of the Commission.

(bl Any person aggrizved by an order or decision of
the Commission on the sale ground that the order or decision
was in excess of the Commission's authority or jurisdiction,
shall have a2 right of appeal to the Superior Court, provided
the appeal is filed with the Commission within thirty (‘301
days after service of an aoriginal or a certified copy of wuch
order or decision. Except as otherwise provided in ‘his
Section, orders and dacisions of the Commission shall be
conclusive and not subject to judicial review. v

§86.50 Eligibility for Compensation. (al In the ev:nt

coP1ED AT GOVERWMENJ JEXPENSE
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any person (s injurea cr killed by any act or cmission cf any
other person comina witnin the criminal jurisdiction of the
Territory after Septemter 0, 1230, which act or cmission i3
within the description of the crimes enumerated in Section
26.55, the Commissicn may, in its discretion, upon an
application, arder the payment of compensation in accordance
with -his Chapter:

(1) To or for the benefit of the victim:

{2) To anv gerson responsible for the maintenance
of the victim, where that person has suffered pecuniary
loss or incurred expenses as a result of the victim's
injury or death;

(3) In the case of the death of the victim, to or
for the benefit of any one or more of the dependents of
the deceased wvictim; or

{4} To o parent cf an adult decessed victim, or to
an aduit son or daughter of a deceased victim, where
the parent or adult son or daughter has incurred
expenses on account of hospital, medical, funeral and
burial expenses as a result of the victim's injury and
death.

(b} For the purpeose of this Chapter, a person shall be
deemed to have intentianally committed an act or omission
notwithstanding that by reason of age, insanity, drunkenness
or otherwise he was legaily incapable of forming a criminal

intent.

(c} in determining whether to make an order under this

COPLED AT GOVERWMENT EXPENSE
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(1) “~agravated !Murder (Criminalt and Correctional
Code, Section 16.20);

(2) “lurder  ({Criminal and Correctional Code,
Section 15.40);

(3} ‘“tansiaugnter (Criminal and Correctional Ccde,

Section 16.350);
(4]  Aagravated Assault (Criminal and Correctional
Cade, Section 19.20);

{9) “ssoult (Criminal and Correctionai —ode,

Section 12,30);

(6) HKidnapping (Criminal and Correctional Code,
Section 22.20};

(7) Felonious Restraints [(Criminal and Correctional
Code, Section 22.30);

(8) Child Stealing {Criminal and Correctional Code,
Section 22.%0);

(3) Custodial Interference {Criminai and
Correctional Code, Section 22.50);

{10) Criminal Sexual Conduct in the First Degree
(Criminal and Correctional Ccde, Secticn 25.15);

{(11) Criminal Sexual Conduct in the Second Degiee
(Criminal and Correcticnal Code, Section 25.20);

{12) Criminal Sexual Conduct in the Third ‘ec-ee
(Criminal and Correctional Code, Section 25.25):

(13) Criminal Sexual Conduct in the Fourth [:egreoe
(Criminal and Correctional Code, Section 25.30}):

{14) Assault with intent to Commit Criminal Sexu i

1N
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Conduct [ Criminal cnd Correctional Code, Section 25.2Z5]
(b) Fer the vurposes cf this Chapter, the operation c¢
a motor wvehicle, ccat cr aircraft that results in an injury o
death shall not ccnstitute a crime, unless the injuries wer

¥

intentionally inflicted through the use of such vehicle, boa
ar aircraft.

(c) Any fine imposed pursuant to Section 80.50 of Tith
9 of the Cuam Ccde Annotated upon conviction of any of the
crimes specified n Subsection [(a) of this Section snall b
paid into the Criminal Injuries Compensation Fund establishec
by Section 86.S5 of this Chapter.

§86.60 Award of Compensation. The Commission may
order oanly from availakble balances in the Criminal Injuriec
Compensation Fund the payment of compensation under this

Chapter for:
(1) EZxpenses actually and reasonably incurred as ¢
result of the injury or dezth of the victim;
(2) Less to the victim of earning power as a result

of total or partial incapacity;

(3) Pecuniary loss to the dependents =of the

deceased victim;
{4) Pain and suffering to the victim; and

{8} Any other pecuniary loss directly 1 2sulting
from the injury or death of the victim which the
Commission determines to be reasonable and proper.
§86.65 Relationship to Offender. No compensaticj shall

be awarded, except for expenses specified in Section 86.60

E’.,’ 1
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(1) <f this Chapter, f the -wictim was at the time <f his
injury or death living w~ith the offender 25 spouse or 35 4

member of the cffender's rousenold.

4 §86.70 Recocvery from Offender. ‘henever any person
5 is convicted of an cffanse that includes any crime enumerated
6 in “ection 26.53 of this Chapter and an order or the payment
7 of ompensation is or has teen made under this Chapter for
3 injury or death resulting frem the act or omission constituting
Bl such offense, the Commission may institute a derivative action
10 against the percson or zgainst any person liable at law on hig
1 behalf, in the name of the victim or such of his dependents
12 as have been awarded compensation under this Chapter in the
13 Superior Court for such damages as may be recoverzble at
14 common law by the wvictim or such dependents without
15 reference to the payment of compensation. The court shall
16 have jurisdiction to hear, determine and render judamsnt in
17 any such action. The time for the occcurrence of the act or
13 omission until conviction of the offense anc. thereafter, as
19 long as the offender is in confinement for conviction of the
20 offense, shall not constitute any part of the time limited for
21 the commencement of the action by the Commission under the
22 applicable statute of limitations. Any recovery in the action
23 shall belong to the Territory, provided, that the Commission
24 shall amend its order of compensaticn to provide for the
25 payment of any portion of the recovery in excess of the
26 amount of compensation prescribed in the order to any of the
27 persons entitled to receive compensation under Section 86.50
COPLED, AT, GOVEROIEIF «EXPENSE.., L
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cf this Chapter in such progertions and gpon such term
the Commission cshall ceem apprecpriate.

886.75 tiigibility for Compensation. In the eve
private citizen incurs injury or property damage
preventina the ccmmission of a crime within the Territory
apprehending a person who has committed a crime within
Territory, or in materially assisting a peace officer wne
engaged in the prevention or attempted prevention of suc
crime or the zpprehension or attempted apprehension of <
a person, the Commission may, in its discretion, upon
application, order the payment of compensation in accerda;
with this Chapter:

(1) To or for the benefit of the private citizen;

{2) To any person responsible for the maintenar
of the private citizen, where that person has suffer
pecuniary loss or incurred cxpenses as a resuft of
private citizen's injury.

§86.30 Award of Compensation. The Commission mc
order the payment of ccmpensation under this Chapter for:

{1} Expenses actualiy and reasonably ncurred as
result of the injury cf the private citizen:

{2) Pain and suffering to the private :itizen;

{3) Loss to the private citizen of earng power ot

a result of total or partial incapacity: and

(4) Pecuniary loss to the private citi.en directly
resulting from damaage to his property.

§86.385 Terms cf Order. Except as otherwis: providesd

13
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in this Chaoter, znvy crder for the payment of compensatn
under this Chapter may “e made on such terms as ¢
Commission geems zpprcgriate. Without limiting the aenerall
of the preceding <centence, the o¢rder may provide I
apportionment cf the compensation, for the holding of
compensation or any part thereof in trust, for the payment
the compensation in a lump sum cor periodic instalimentz, on
for the pavment cf ccmpensation for hospital, medical, funer:
and burial expenses directly to the person who has provide
such services. A1l cuch orders shall contain words cleart
informing the claimant that all awards and orders fo
payments under this Chapter are subject to the making of a
appropriation by the Legislature to pay the claim, except ar
otherwise provided in Section 85.85 of this Chapter.

§86.20 Limitations upon Award of Compensaticon.

{a) o order for the payment of compensation shall te
made under this Chapter unless the application has been made
within eighteen (18) months after the date of injury, death or
property damage.

(b} Mo compensation shall be awarded uncer tais
Chapter in an amount in excess of Ten Thousanu Doullars
($10,000).

§86.35 Criminal Injuries Compensation Func- 'Yhen

Payments Authorized.

(a) There is established a Criminal nvries
Compensation fund from which the Commission ma' ake
v
payments as provided in Subsection (b) of this Sectior. ihe
EN,S‘" E 14
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the sum or the amount cf the compensation paid to him unaer

this Chacoter.

36.105 Legai Advisor. The Atterney GCeneral shall

un

serve as legal advisor to the Ccmmission.

536.110 Exemotion from Execution. Mo compensation
poyable under this Chapter shall, prior to actual receipt
trereof by the person or beneficiary entitled thereto, or their
legal representatives, e assignable or subject to execution,
garnishment, attacrment  or  other  process whatscever,
including process to satisfy an order or judgment for support
or alimony.

§86.115 Survival and Abatement. The rights of
compensation created by this Chapter are personal and shall
not survive the death of the person or beneficiary entitled
thereto, provided that if such death occurs after an
application for ccmpensation has been filed with the
Commission, the proceeding shall not abate, but may be
continued by the legal representative of the decedent's
estate.

§86.120 Rule-making Powers. In the performance of its
functions, the Commission may adopt, amend and repeal rules
and regulations, not inconsistent with this Chapter,
prescribing the procedures for conducting its business., the
procedures to be followed in the filing of applications and the
proceedings under this Chapter and such other matters as the

Commission deems appropriate.

§86.125 Commission Staff. Supervisory. administrative

R
-
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and clerical personnel necessary for the etfficient

functioning of the Commis

may be zppointed.

386,130 “nnual Report. The Attorney (General shall transmit annuall

the Governor and to the Legislature a report of the

Commission’s activ
under this Chapter including the name of each applicant, a brief descriptio
the facts in each case, and the amount, if anv, of compensation awarded.

Attorney General shall transmit the report, together with a tabulation of

total amount of compensation awarded, and a legislative bill appropria

funds necessarv ‘o replenish the Crimmnal Injuries Compensation [una

cor

compensation awaraed.'

Section 6. A new Secuon 30.43 (e} 15 added to Chapter 30 of

Title v G

Code Annotated to read:

"880.48 (e). The remaining balance of earnings by an inmate 02

participating in a Work Release Program shall be deposited into a Crimi.

Injuries Compensation Fund. After complying with zubsection (b} o .

Section, associated with support of dependents and Jdebts,
balance :hall e deposited for the Criminal Injuries C

established in this Act.”
Section 7. Not later than ninety (90) days after the passage oI this

and all monies paid i.to or due and owing the Criminal Injuries Comp-nsation Fur

i

created by Public Law 16-36:1 (Civil Code of Guam, Division Fourth. Part I, Tit

Zart oo, PR
II, Chapter III, Section 3361.18) as of December 31, 1986 shall be paid into b

Criminal Injuries Compensation Fund created by this Act.
Section 8. The sum of Twenty Thousand Dollars (320,000.00) :s appropriate

trom the General Fund to the Criminal Injuries Compensation [Fund

impiemented not later than ninety (90) days after the passage of this Act.
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Mr. Patrick Darst, >resident of the <crganization cailled
Advecates Reaching Jut {VARO), appeared cefore =i £
commending introductizn of the measure and urging passage.

Mr. Darst recommended modification t©o the measure O LI
specified =:time for notification and penalty imposed upon gou
agents for failure vo fulfill notification cbligavions.

Ms. Diane Boone, a member of VARO, also testified in favor
measure and the suggested modifications.

Ms. Boone cited that nper son was a crime victim who suffered ¢
by being exposed to the perpetrator (it must be noted tr
incident took place pricr to trial). Faulting government emg
with [iappropriate procedures in that incident, Ms. Boone
accountibility and responsibilitcy on the part of government agen

Acting Department of Zorrections Director
written testimeny (ATTACHMENT IZ

-

angel Sablan subr

Acting Director Sablan pointed out that parole work '"concerns 1
with crime victims or victim's next-of-kin, as a matter of compl
with statutes and an Executive Order.

Presently, under Executive Order 88-26, crime victims are not:
whenever a prisoner 1is to be released on parocle or to be rele
full-time from the Department of Corrections. 1In cases of par

victims or next-of-kin are recipients of a notification from
Department of Corrections (ATTACHMENTS III).

Further, under Secticn 80.78 (f), Title 9, Guam Code Annotat

victims may provide comment for documented submissicn to

Territorial Parole Board during pre-parole investigation and £l
~onsideration.

The Acting Director expressed support for Bill 321 but sugges
amendments.

The modifications are as follows:

Section 2{(¢) "Victim" means the person
offense against the person for which the priscner or parnslee !
convicted, or, where the victim dies as a result of the offecnse,
deceased victim's next-of-kin, who has submitted a writren re/uest

notice of the parole or final unconditional release of the rr.soner
parclee;

who was the victim of

Section 4({a) Upon placing a priscner on parcle, upon the rele se ©

parolee from parole, or upon the placement of a prisoner ir a w

release or studv release program, the releasing authoritT,
Department of

Corrections or the Territorial Parole Board shell g
written notice of the parcle, release of a parclee from parslie,
placement in a work release or studv release program to each viItim

L]
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Secticon 4{c) The {authority] Territorial Parcle Board or [departmen
Department of Corrections, as the case mav be, shall provide wrltt
notice to the victim at the address given on the reguest for notlce
such cther address as may be provided by the victim from time to tim

Presiding Judge Alberto C. Lamorena III submitted written testimony

support of the measure (ATTACHMENT IV). The Presiding Judge, howeve
recommend modification to consider the Superior court's existi:
policy allowing victims to reguest for certain documents by contacti:
the Court's Records Manager. '"Upon receipt of the victim's reguest

certified copy of the Judgment will just as easily achieve the bill
purpose," the Presiding Judge wrote.

Aadditicnally, the Presiding Judge recommended that additional notice
be provided by the Attorney General's Office or the Probation Offic
for administrative efficiency. "The Attorney General's oOffic
lnitiates the case file with the court and is better informed t©o ac
as relations officer of such & release of infeormation and th
rrobation Cffice is responsible for maintaining all document
pertalining to probationers," the Judge pointed out.

COMMITTEE FINDINGS

Committee Memper Martha C. Ruth sought clarification on the definitior
of "victim" and queried if it included survivors or next-of-kin. The
Attorney General noted interpretation of the definition would be
liberal and include survivors or next-of-kin.

However, Committee Member Ruth expressed
interpretation could change with a
urged specificity.

concern that such
different Attorney General and

Committee Member Edward R. Duenas gueried how much impact a victl

wouid have in determining the fate of a convict's sentence. Then
Chief Prosecutor wWilliam Fitzgerald pointed out that the measure only
appeals to people who are sentenced.

Committee Mempber Duenas suggested more victim input in sentencing
procedures and then Chief Prosecutor Fitzgerald noted the significant
impact a victim's survivor had in the sentencing of the Flaherty case.

On the topic of providing criminal or civil sancticons on government
emplovees for failure to provide notification, the Attorney General

noted the diligence of and strong efforts of all public servants to
execute their duties.

At a subsequent date, the Committee staff gueried the Department of
Corrections on the time frame of notificaticn to victims or
next-of-kin in parole proceedings or release. The Director of
Corrections informed the Committee staff that standard operating

procedure is notification one month prior to parcle hearing or
release.

-
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COMMITTEE
RECOMMENDATTITONS

The Committee recommends passage of 5ill 321 with the cznhang

suggested by Acting Director of Corrections Angel Sablan and ;uper:
Court ©Presiding Judge Alberto C. Lamorena 1I1II. Refer to Supstitu
Bill 321. (ATTACHEMENT V).

Additicnally, the Committee recommends inccrporation of provisions
revive tne defunct Criminal Injuries Compensatlon Commission.

~ODLED: M.GOW'E"H. .‘E. -
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S0 ACT REQUIRING
e

: VICTiM ROTIFICATION
70 OFFENDER RELEA

gt

8E (7 TUACTED BY THE PEQPLE OF THE TERRITORY OF GUAM:

cection 1. This act may be cited as the Victim Notification of
Offenasr Release Act.

section 2. As used in this act:

(a}  "2ffense Against the Person’ -eans any of the offenses against
a person cescribed in @ 5.C.n. and includes any attempt to commit any

of those offenses.

(b) "Prisoner” or "Parolee” means a person who has been convicted

of an offense against the person.

(¢) "/ictim" means the person who was the victim of the offense

against the person for which the prisoner or parolee was convicted and

has submitted 3 written request for notice of the parole or final uncondition:

release of the prisoner or parolee.

Section 2. ‘lotice of suspended sentence or probation.

(a) Whenever the court suspends the sentence of a defendant convicted
of an offense against the person, or of an attempt to commit such an
offense, or places such defendant on probation without requiring the
serving of a term of imprisonment, the court shall provide written nhtic:
to each victim of such offense of the suspension of sentence or proba i¢n,
as the case may be, whenever the victim has made a written request for
such notice. iotice shall be given to the victim at the address given
on the request for notice or such other address as may be provided 1o

»

the court by the victim from time to time.

et PP - -
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(b) leither the failure of any territorial officer or employee
o carry cut the requirements of this section nor compliance with it
chall subject the territory or the officer or employee to liability
‘noany civil action. However, such failure may provide a basis for such
disciplinary action as may be deemed appropriate by competent authority.

Section 4,

{a) ‘Jpor placing a prisoner on parole, upon the release of a
parolee from porole, or upon the placement of a prisoner in a work release
program, the authority c<nall give written notice of the parole, release
of 4 parolee from parole, or placement in a work release program to
each victim,

(b) Upon the final unconditional release from a correctional
facility of a prisoner who has not been paroled or earlier discharged,
the Department of Corrections shall give written notice
of the release to each victim.

(c) The authority or department, as the case may be, shall provide
written notice to the victim at the address given on the request
for notice or such other address as may be provided by the victim from
time to time.

(d) MNeither the failure of any territorial officer or employee
to carry out the requirements of this section nor compliance with it
shall subject the territory or the officer or employee to liability in
any civil action. However, such failure may provide a basis for such

disciplianary action as may be deemed appropriate by competent authorit .
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[lizabeth Barrett-Anderson Office of the Attornev General
Altorney General Territory of Guam

Donald L. Paillette
Chuef Depury Attornev General

c v A

Phone: (16711 372-A
Telefax: (6715 472-
Telex: 1650) 697-
1989

Senator Pilar C. Lujan

Chairperson, Committee on
Criminal Justice

20th Guam Legislature

Agana, Guam 96910

Pe: Ri1l YMo. 221 Tictim Notification

Dear Senator:

I stronglv support Bill 221, a law that would further +the rights

of victims of crime. It is important that the victim be Kkept
fully informed of the process leading up to prosecution, time oL
sentencing, and as Bill 321 would provide, at anvtime aiter

sentencing with regard to release, suspension of sentence, oOr
probation.

Bill 321 is the logical progression in our drive to improve the
rights of wvictims of crime. I hope that the 20th Guam
Legislature will act quickly in passing this bill as well as the
Victim's Compensation bill previously heard by this Committee.

Sincerelvy,

T et

(

ya
TLIZABETH EARRETT-ANDTRSON
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U.S. TERRITAORY OF GUAM
DEPARTMENT OF CORRECTIONS
GOVERNMENT OF GUAM

uliaus

JOSEPH F. ADA
GOVERNOR

FRANK F. BLAS
LT. GOVERNOR

Honorable Senator Pilar Lujan
Chairperson, Committee on Judiciary

and Criminal Justice

Twentieth Guam Legislature

Agana, Guam 96910

Dear Senator Lujan:

RICARDO A. SAL
DIRECTOR

ANGEL A. R, SABI
DEPUTY OIRECTOR

June 28, 1989

Transmittea herewith is the Department of Corrections' testimony on Bill No. 321.

Enclosure
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BILL 321:

ISNIAXI INAMNGAAUD 1Y USREE

AN ACT REQUIRING VICTIM NOTIFLCATION TO OFFENDER RELEASE

COMMENTS BY THE CHIEF PAROLE OFFICER FOR AND ON BEHALF OF THE DIRECTIOR,

DEPARTMENT OF CORRECTIONS; June 23, 1989

The Chief Parole Officer of the Parole Services Division, for and on behalf

of the Direc:or . f Corrections,

Department

is grateful for the opportunity extended the

to review and to render comments in this matter. Our comments

on Bill 321 therefore follows:

The intent of Bill 321, that of notifying the crime victim whenever

the prisoner as perpetrator is to be released or released from
confinement is nothing new with the Department of Corrections.

Victimology, the study of issues related to victims, has always been
a concern of the Parole Services Division, the Territorial Parole

Board and the Department of Corrections.

In very brief general terms, the crime victim in parole work concerns

us for reasons as follows:

The victim does play a role in the assessment of any danger the

potential parolee may face when released;

2. The victim is more apt to understand, accept, and suppor! the
oifender's release if consulted or notified prior tc the
offender's release;

3. The pervetrator 1s better prepared to deal with correctional
programming, whether it be continued confinement or conditional
release, if he is appropriately made knowledgeable of his victim's

y
feelings and attitudes toward him. Offenders are better able to

~ADIED AT‘GOVEB”QEQIsEXPngE
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live with themselves in a lawabiding setting, if they knew t
their crime victims feel they have paid their due to socilety

have forgiven them. For offenders with genuine remorse, but wh:
the crime victim insists that offender serves more incarceratic
the victim's opposition can become an offender's motivation

work more toward proving ones worthiness for release; and

o

Parole work concerns itself with crime victims, or victim's next

of-kin, as a matter of compliance with Statutes and Executiv

‘rder.

Executive Order 88-26, promulgated on October 4, 1988, requires
crime victims to be notified whenever a prisoner is to be released
on parole or to be released full-time from the Department of
Corrections. Other than full-term releases, which are handled
by the Director and the Casework Division, all releases on parole
are handled by the Parole Services Division for the Department
of Corrections. Copies of Parole forms used in the notification

process are attached for your information and file.

The feelings and attitudes of the victim o- victim's next-of-kin
are statutory concerns of the Parole Services Division, by virtue
of Section 80.78(f) Title 9, Guam Code Annotated. The feelings
and attitudes of victims as may be obtained by parole officers
in their preparole investigation are documented and submitted to
the Territorial Parole Board for consideration in the decision-

making process of the Board.

COPIFD AT COVTiape o "¥AE
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Given our current practice of informing crime victim's we can, with

some suggested amendments, support Bill 321. Our specific comments

on this Bill, Section by Section, are as follows:

l. Section l. Nothing objectionable; we support this Section.

2. Section 2(a) & 2(b); Nothing objectionable; we support these

subsections.

Section 2{(c¢); We suggest including in the definition of "Victim",
"where the victim dies as a result of the offense, the deceased

victim's next-of~kin," thus this subsection to read:

"Victim" means the person who was the victim of the offense

against the person for which the prisoner or parolee was

convicted, or, where the victim dies as a result of the

offense, the deceased victim's next-of-kin, who has submitted

a written request for notice of the parole or final
unconditional release of the prisoner or parolee.
4. Section 3(a); Nothing objectionable; we support this Section.

5. Section 3¢(ay & 3(b); Nothing objectionable; we support these
subsections.

6. Section 4(a) we suggest this subsection be amended to read;

Upon placing a prisoner on parole, upon the releas: of a

parolee from parole, or upon the placement of a prisoner in

a work release or study release program, the E;leasing

authority, the Department of Corrections or the Territorial

Parole Board, shall give written notice of the parole, release

of a parolee from parole, or placement in a work releise or

study release program to each victim.

7. Section &4(b); Nothing objectionable; we support this subsection.

cap1ED AT GOVERMNMENJ JEXPENSE
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Section 4(c); We suggest this subsection be amended to read:

The Territorial Parole Board or Department

of Corrections as the

case may be, shall provide written notice to the victim at the

address given on the request for notice or such other address as

may be provided by the victim from time to time.

9. Section 4(d); Nothing objectionable; we support this subsection.

S1 yu'os maase for the opportunity to render input in this matter.

4
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PAROLE SERVICES DIVISION

DEPARTMENT OF CORRECTIONS
P.O. BOX 3236
Agana, Cuam 96910
Tel: No.: 734-2476/3980-9

IN THE MATTER OF THE POSSIBLE
PAROLE RELEASE OF

)

(

) ADVISEMENT OF VICTIM

{ OR VICTIM'S NEXT OF KIN
}
{

a Corrections inmate

TO:

In compliance with Executive Order No. 88-26, and in accordance
with Parole policy, be advised as victim or victim's next of

kin that the above-named inmate of the Guam Department of Correc-
tions 1s eligible for parole on or after

and has applied for parole under the laws of Guam.

’

Hxs_application 1S tentatively set for hearing before the Terri-
torial Parole Board on or after , Or on a
date the Board shall publicize in a local paper. The Board in
said hearing may deny or grant inmate release on parole.

Xour feelings or input in this matter would be appreciated. Such
input may be expressed directly to an interviewing parole officer,
squltted in Writing to the Parole Division or Parole Board, or
via a personal appearance in hearings before the Territorial Pa-
role Board. Arrangements to appear before the Board may be made
by calling telephone 734-2476 or directly with the Board on hear-

L1ng date.
Dated;
EDWARD T. DUENAS
Chief Parole Officer
ACKNOWLEDGEMENT

I, Victim or Victim's Next of Kin, received the above advisem=nt
on date and time which appears after my name and signature he.ein:

VA
NAME/SIGNATURE

Date: /Tine: v

WITNESSED:




ISNIQX3 INIRRBIFES =5

Superiar Tourt of Guam
Judiviary Building
110 JHest @ Briem Brive
Aguna. ﬁu‘am 95‘;10

Hon. Alberto @. Tamorena (i Welephone: (571) 472-8361 /5

|
t

Prrsidimg Judge (671) 472-8956/9

July 3, 1989

Senstor Pilar C. Lujan
Twentieth Guam Legislature
163 Chalan Santo Papa
Agans, Guam 96910

Dear Senator Lujan:

After having reviewed Bill Nos. 221 aund 322 I am of the following opinionas:

Concerning Bill 321, "An Act Requiring Victim Notification to Offender
Release,” I agree with the intention of the legislation, however, I recommend
it be modified to consider the Superior Court of Guam's already existing
procadure: Namely, an existing policy allowing victims to request for certain
documents by contacting our Records Mapager. Purthermore, I submit that upon
receipt of the victim's request 8 certified copy of the Judgment will just as
easily achieve the bill's purpoase. Relative to additional notices, it appears
adminiatratively more efficient to require the Probation Office or the
Attorney General's Office to handle theee matters. Primarily because: (1)
the Attornmey General's Office initiates the case file with the court and is
better informed to act as relations officer of such a release of information

and (2) the Probation Office is responsible for maintaining all documents
pertaining to probationers.

Concerning Bill 322, "An Act to Add New 6 G.C.A. 7804.1 to Permit Video
Taped and Closed Circuit TV Testimony in Lieu of in Court Testimony for Minors
in Child or Sexual Abuse Proceedings,” I consider thia till to be insdequately
drafted as is anmd in jeopardy of violating Sections S(e) and (g) of the
Organic - Act. More epecifically, the Bill currently lackas sufficient
procedures such as who will conduct the interview, who will bs eeen in the
room, etc. Also, because the victim/witnees may be interviewed privetely, the
defendant's right to cross-examination as well as his rTight to face his
accuser 18 threatened. The defendant’'s right to due process of law will be
violated without further revisioms of thias Bill. For your reference I have

included & recent court decision to make you aware of the Constitutionsl
issues involved.

If you have sny further questions, please feel free to contact my office.

‘).'
coPBER AT SOBRIRRR EVENY, | JT32¢

OFFICE OF THE LEGISLATIVE SECRETARY

A e A S e Rl 2
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5 STATE v. WARFORD Neb. 375
','3' Clix sa 389 N.W2d $79 (Neb. 1988}
% The !3.000 tansaction between Eagle interrupt questioning whenever necessary
‘f;; Green and the Bank of Millard on May 16 o permut counsel to make ewndentary ob-
;»-“. was not a valid setoff, and any connnuing jectons and rulings 23 examination pro-
[g night of setoff waa lost due to the bank's ceeded. and quesooning of witmesas had to
[¥C Improper response to the garnishment pro-  be done by persons who were authorized o
[ ceeding. The Judgment against the Bank participate in proceedings a3 members of
EXr of Millard in the amount of $6.074.47 plus  bar.
interest and costs is affirmed. Reversed and remanded for new trial.
AFFIRMED.
l5 1. Criminal Law &662.1
@m Both Federal and Stata Consntutions
guarantee defendant nght o confront or
meet the wimesses againat him face to
face. U.S.C.A. ConstAmends. 6§, 14;
223 Neb. 368 Capschyrt LERHE
MSTAT'E of Nebraska, Appellee, 2. Criminat Law &=662.7
v. Implicit in defendant's right to con-
front withesses 13 the nght to crogs-exam-
Floyd WARFORD, Appeiiant ine all witnesses. U.S.C.A. Const Amends.
No. 85-380. 6, 14; Const. Art. 1, § 11.
Supreme Court of Nebraska. 3. Constitutional Law ¢=268(5)
July 3. 1986, Criminal Law +662.1
Right of defendant to confront wit-
' pesses agawnst him is basic to adversary
Defendant was convicted in the Dis- asystem of criminal justice and is part of
Y it Court, Buffalo County, DeWayne due process of law that is guaranteed by
M Wolf, J, of fimtdegree sexual assauit on the Fourteenth Amendment. US.CA
I aﬂd. and he appealed. The Supreme ConstAmends. 6, 14; Caonst Art 1, § 11
S Lourt, Boslaugh, J., held that: (1) use of .
S tosedcircuit television w present tesamo- Criminal Lf' 6621 :
B 7Y of State's prmary wimess against de- Defendg.nr.s right of confmngnou
35 fmdug victim who was four and one-half ™Y3t oceasionally give way to considera-
BN Years at time of acts complained of, denied gdons of public policy and neceasities of the
‘h{enmt his nghta under due process and ~ S3%€- U.S.C.A. ConstAmends. 6, 14;
Y confrontation clauses; (2} befare closed-cir- Const. Art. 1, § 11.
R cuit television could be used o present 5 Criminal Law €>662.80
20 -:T:m;::“ s‘;;::;ld ;":":o mb:e’“‘;le ‘:; De‘fendant.may waive his right of cop-
B cmpelling need to protect child from fur. |00 00N DY disrupave conduct, by threac
3 ther in; E pro chulc from ening or mumxda_nng witness, or by stipu-
s T injury or that child vas ‘”“m'd?md_ bY  laong w admission of evidence. US.CA.
PR Presence of defendant »du.nng XaMipanAB:  (Conar Amends. 6, 14; Const Are 1, § 11.
Y- 104 (3) where closed-circunt television was
&¥._U22d o present examination of child vicim 6. Criminal Law &=662.1
4 DB sexual assault case, camera had to be Limicaton of defendant's nght of con-
Vtuated s0 a8 to permit view of all persons  frontation can only be necessitated by
Other than cameraman in room in which showing of compeiling nterest, and any
Samination was conducted, defendant had  infringement must be 33 minimally obtru-
=2  be able to communicate with his counsel  sive as possible. U.S C.A. Const. Amends.
‘R all times, court had to be able o be 6. 14; Comst Art L. § 11
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. Constitutional Law €=2§8(6)
Criminal Law <=662.3

Use of closed<ircuit television to
present tesumony of State’s primary wat-
ness in prosecunon for first-degree sexual
assault on child denied d:fendant his nghta
under due process and csnfrontation ciaus-
es, where record did noc¢ show compelling
need to protect child witness, who waa four
and one half 2t time of acts vomplained of,
defendant was in courmoom while his attor~
ney was in chambers where watness was
tesdfying dunng both direct and cross-ex-
aminaaon, court had no concrol over exami-
nagon process due to lack of communica-
ton between courtroom and room in which
withess was testifying, and camera which
was used frequenty failed 0 show com-
plete view of witness and therapist who
was permitted to conduct direct examina-
don. US.C.A. ConstAmends. 6, 14;
Const. Art. 1, § 11.

8. Criminai Law €=667(1)

Before closed-circuit television may be
used to present examination of child victim
i sexual assault case, showing must be
made of compelling oeed W protect child
from further injury or that child is ingmi-
dated by presence of defendant duning ex-

aminaton. U.S.C.A. Const. Amends. 6, 14;
Const. Art 1, § 11.

9. Criminal Law €=667(1)

Where closed-circuit television is used
to present examinaton of child viedm in
sexual assault case, camera must be situ-
ated 30 a3 to permit view of all persons
other than cameraman in room in which
examination i8 conducted, defendant must
be able o communicate with his counsel at
ail times, and court must be able ta inter
Tupt questoning whenever necessary to
permit counsel to make evidentary objec-
gons and obtain rulings as examinadon
proceeds. U.S.C.A. ConstAmends. 6, 14;
Const Art. 1, § 11.

10. Criminai Law &667(1)

I{ necessary, support person such as
parent or therapiat may be permitted to be
i room with witness while ciosed~ireuit

S MmN swn»

YpiNsE. '€ conducted,
COPIED, AT, CONEFRIIUREXPENSL .,
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but questioning of witness must be done by
persons who are authonzed to participate
in proceeding a3 members of the bar. Neb.
Rev.St. § 7-101.

11. Criminal Law ¢=667(1)

It i3 important that mal court, prior to
using closed-circuit television for examina-
ton of witness. prescribe for parties me-
chanical requirements or conditions of pro-
cedure, including such things as how many
cameras and microphones will be used. who
will operate them, where they will be
placed, what part of examining room wiil
be shown, and where counsel wiil be seat-
ed, 30 as w allow both pardes opportunity
to object to proceeding prior to ita imple-
mentation. U.S.CA. Const Amends. 6, 14;
Const. Art 1, § 11.

12. Criminal Law @=667(1)

It s desirable to inform jury of nature
of closedcircuit telecast of witness exami-
nation prior to allowing preseptadon, so
that jury will not afford the examination
any greater weight than other teacmony.
U.S.C.A. Const. Amends. 6, 14; Const. Art
1, § L.

13. Witnesses &79%(2)

Defendant must be given nodce and
opportunity to attend and pardcipate by
counsel in proceeding to deterrmune compe-
tency of child vicim to tesdfy in sexual
assault case. U.S.C.A. ConstAmends. 6,
14; Const. Art 1, § 11.

4. Criminal Law «1086.11

Record of proceeding to determine
competency of child vicdm to tesdfy in
sexual assault case must be made and pre-
served. US.C.A. ConstAmends. 6, 14;
Const Art |}, § 11.

Syllabus by the Court

1. Constitutional Law: Criminal
Law: Witnesses. Both the federal and the
state Consdtutions guarantee a defendant
the nght o confront or meet the watnesses
againse him face w face.

2. Constitutional Law: Criminal
Law: Witnesses. Implicit in confrontagon
i3 the right to cross-examine ail witnesses.
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Neb. 377

Cita us M9 N.W2J 578 (Neb 1988)

3. Constitutional Law: Criminal
Law: Wilnesses. The fundamental right
0 confront and cross-examine witmedses is
pnmanly a functionat right which promotes
rejiability in eriminal trials.

4. Coastitutional Law: Criminal
Law: Witnesses: Fublle Policy. The
rnght of confrontation must occasionally
give way to consideranaons of public policy
and the necessitias of the case.

5. Constitutional Law: Criminal
Law: Witnesses: Waiver. A defendant
may waive his nght of confrontaton by
disruptive conduct, by threatening or intim-
idatng the withess, or by stipuiating w the
admission of certain evidence.

Lusb. Constitutional Law: Criminaj
Law: Witnesses. A limitaton of the nght
of confrontation can only be necessitated
by a showing of a compelling interest and

any infringement must be as minimally ob-
trusive 23 possible.

7. Canstitutional Law: Criminal
Law: Telecommunications: Witnesses:
Minors: Sexual Aesault. RBefore closed-
tircuit television may be used to present
the examination of a child victim in 2 sexu-
al assauit case, 2 showing must be made of
a compelling need o protect the child from
further wjury or that the child is intmidat-
ed by the presence aof the defendant during
the examinadon.

8. Constitutions) Law: Criminal
Law: Telecommunicationn: Witnesses:
Minors: Sexual Assault. Where closed-
cirevit television is used to present the ex-
amination of a child viedm in a sexual
asrauit case, the camera must be situated
30 28 10 permit 3 view of all persons (ather
than the cameraman) in the room where
the examination is conducted: the defend-
ant must be able to communicate with his
counsel at all mes; and the court must be
able to interrupt the quesdaning whenever
Neécessary to permit counsel to make evi
dentiary objections and obtain rulings as
the examinaton proceeds.

9. Constitutional Law: Criminal
Law: Telecommunications: Witnesses:
Attorneys at Law. [f necessary, a support
Person, such 2a a parent or therapist, may

‘mﬁ%.a“

be permitted to be present in the room wath
the witness while a closed<ircuit television
examination is being conducted, but the
questioning of the witneas must be done by
persons who are uthorized o partcipate
in the proceeding as members af the bar.

10.  Constitutional Law: Criminal
Law: Pretrial Procedure: Natice: Wit-
nesses: Minors: Sexuai Assault: Records
A defendant must be given notice and an
opportunity to attend and partcipate by
counsel in 2 proceeding to determine the
competency of 2 chuid vicum to teatify in a
sexual assault case. A record of such a
proceeding must be made and preserved.

Gary L. Hogg, Buffalo County Public
Defender, for appeilant.

Robert M. Spire, Atty. Gen., and Jill
Gradwoh), Lincoin, for appellee.

Richard E. Shugrue, Omaha, for amicus
cunaé Nebraska Criminal Defense Attys.
Ass'n.

BOSLAUGH. WHITE, HASTINGS, CA-
PORALE, SHANAHAN, and GRANT, JJ.

BOSLAUGH, Justice.

The defendant, Floyd Warford, was con-
victed of first degree sexual zssanit on a
child, a felony under Neb.Rev.Stat § 28~
319 (Reissue 1985), and sentenced to the
Nebraska Penal [noand Correczional Com-
plex for a tarm of not less than 2 nor more
thao 5 years. The acts complained of were
alleged o have occurred on or about July
5, 1983, when the victim was ¢%4 years old
and the.defendant wasg 43.

The case began with an anonymous tele-
phone call on August 9, 1984, to a Child
Pratective Services worker for the state
Deparunent of Social Services. The work:
er, Jill Stump, teadfied that the caller ex-
pressed concern over the behavior of the
vietim. The caller informed Stump that the
child was demonstrating sexual play with
doils, was lissing boys, and was asiing
them w have sexual intercourse with her.
On August 31, 1984, Stump received a sec
ond cail from a different person again ex-
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378 Neb. 183 NORTH WESTERN
pressing concern over similar incidents of

mnappropriate behavior exhibited by the
child.

The child’s mother was contacted and the
child was brought in for an interview. At
the interview the child was given four ana-
tomically correct dolls, which the child
named with the names of her mother, the
defendant, her brother, and herself. The
child then began playing with the dofls in a
sexual manner. with the doll idenufied as
the defendant sexually abusing the doll
idenufied as the child, while the child's
mother was at bingo. The child's mother
stated that from October 1980 to July 22,
1983. she and her children were living with
the defendant in a white house. She fur
ther stated that during 1983 she went out
to play bingo every Wednesday and Friday

night while the defendanc stayed with the
children.

Prior 1o the trial, the defendant filed a
mouon objecung to the competency of the
vicum to tesufy because of her age and
moving that the victim not be allowed to
tesdfy. The tnal court then conducted an
examwragon of the child to determine
whether she was competent to tesafy. The
only persons present were the judge, the
child, a social worker, and the court report-
er. The record does not show whether
counsel for the defendant or the prosecut-
Ing attorney was notified of the interviaw.
The trial court detarmined that the victim
Wwas competent to teatify as a witness, that
she understood the nature of the proceed-
ings, that she would be truthful in her
statements and answers, and therefore was
competent to teatify,

At tral the child was called to the stand
and began inswering ) nquestona asked
by the prosecuting atworney. The child re-
sponded to some preliminary questons, and
when asked whether anybody touched her
in a bad way while she was iving in the
white house, she replied, “Yes " naming
the defendant as the perpeuratar. The
child was then given four anatomicaily cor-

rect doils w0 ajlow her o demonstrace what
Urrea

o Eybewer” TUting attormey
COPIED AT HW‘?%{ "¢ had hap

- — .

REPORTER. 2d SERIES

pened, but it 1 ¢lear from the record that
the child became uncooperadve and refused
o answer any further questona. The
prosecutng attorney then asked if she
could show him what happened if all the
people were not there, to which the child
replied, "“Yes." Thereupon, outside the
presence of the jury, the prosecuting attor-
ney moved 5 examine and crossexamire
the watness in a separate room. to record
the examination on videotape, and to allow
the defendant and the jury o watch the
examinadon in the courtroom on a closed-
circuit television monitor. The prosecutng
atworney stated that the moton was made
because of the inability of the vicm to
testify before the jury. The State also
requested that the child's therapist, Joanna
Hochfelder, be allowed in the examining
room for support,

Defense counsel objected on the grounds
that the procedure would violate the de
fendant’s consatutional rights by denying
himn the right w hear, see, and otherwise
confront the witness. Defense counsel fur-
ther objected because the fiming would be
set up and operated by the State, thereby
allowing the State w bear on whar was
reflected. The court overruled all objec-
tions, stadeg that “under the circumstanc-
es, the case and the age of the vietim, that
it probably is appropriate under the circurn-
stances.” The court also stated that it
would “accommodate the needs of the de
fendant 2s far as questoning by permitting
during a recess after the direct, attaroey
for the defendant ta confer with his client
prior o cross-examinanon.”

After the jury retrurned, the court and
counset for the parties joined the child and
her therapist in chambers t resume direct
examination of the child. The jury and the
defendant viewed the proceedings on video
equipment set up in the courmoom. The
defendant did not have any means of com-
municadgon with his actorney during this
part of the proceedings, nor could the

_tpeiudge monitor what was happenmng i0
the courtroom.

The prosecuung attormey atiempted 10
have the ehild damormermmes it o i
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the dolls what had bappened between har
and the defendant. The child was again
uncooperauve. The State then asked per-
misslon for the therapust o quesuon the
cld. Defense counse) objected ts the ex-
aminauon being conducted by someone
who was not an attorney and who was an
officer of the State, bu: the tmal court
allowed the therapist to conduct the examy
azdon of the vicom.

. After an extensive sories of leading
2 questons by the therapust with lictle result,
§ the tral court ordered a recess. Foliowing
the recess, the State moved to allow the
child w be interviewed in chambers by her
therapist, with all other parues situated in
the courtroom and watching the examina-
oo oo television monitors. Defense coun-
sel again objected to the procedure on con-
satutional grounds and entered a condnu-
R ing objection o all leading quesnons. The
§ tral court poted the coutnuing objection
5 but granted the State’s maoton, 3o that the
¥y child continued her tescmony in chambers
B *ith only the therapist present. All other
Persons involved in the trial were in the
 Ourgoom and watched the interview on
* levision monitors. When the therapist
concluded her direct examinatan, defense
oounse! was allowed in chambers to cross-
|t txarmine the wimess. The prosecuting at-
- lorney conducted the redirect examination.
¥ At no ume did the judge have any means
by which he could exercise control over the

f9 eXaminaton of the witness or Interrupt the

Questioning to rule on objectons made by
the defendant.

On appesl the defendant contends that
. bis conaritutional rights under the due pro-
L. %38 clause and the confrontation clause
B Were violated by the manner in which the
» child was allowed to tearify. Specifically,
the defendant argues that (1) the State
falled 1o show any need for the innovarve
3 Weaps used in quesdouning the child, e.g.,
- that the defendant was disruptive or uncon.
“@ollable or would intimidate the withess,
2 48d that (2) the trial court and the defend-
= 4t were not physieally present in the room
B which the withess was testfying, and
there were no means by which the defend-
A8t could interject an objection or prevent

22l
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the unlimited leading questions propounded
by the therapust

_LpaThe defendant also contends that the
Tal court erred in failing w0 sustan the
defendant’s objectzon w the competency of
the child a3 a witmess. The defendant has
caised an issue of first impression in chis
state a3 o whether and tg what extent a
trial court may consutuconally limit con-
frontation in order o accommodate the
needs and emotional fraglity of a child
sexual assauit vienm.

This court wouid be remiss to close its
eyes W Lhe ever increasing problems asso-
clated with child vicomizaton and the
child’s role in prosecuong the perpetrators
of such cnmes. These child victims are
eapecially accesaible W abusers, who often-
times are members of the child’s family or
otherwise acquaintances of the child’s.
One survey suggests that of 583 cases of
child sexual abuse only 8 percent involved a
stranger to the child. See Note, The Testi-
mony of Child Victims in Sex Abuse
Prosecutions: Two Legqislative Innove-
ttons, 98 Harv.L Rev. 806, 807 n. 14 (1985).
This leads o a low percentage of actual
assaults that are even brought W the aten-
ton of authorides. Of those cages that are
reported, even fewer lead to criminal prose
cuooans and the convicton rate is sekingly
low. See D. Whitcomb, E. Shapro & L.
Stellwagen, When the Victim i 2 Child:
Issues for Judges and Prosecutors 4 (Nat
[nst. of Just1985). Mapy cases invelve a
decision by the prosecutor not to prosecute
because there ia little physical evidence and
the only witness is the child, who may, by
the standards of our adult legal system, be
percewved to be incompetent, unreiiable, or
otherwise not credible a3 a witess, See
When the Victim is a Child, supra at 6.
Even those children who appear w be com-
petent often capnot, will not, or are not
allowed to parucipate in the proceedings
nvolved in a eriminal trial due w the very
real paychologieal harm thac resuvits from
forcing the child to repeat the terrifying
experience again and agam, often tn front
of a large group of people, including the
defendant. 3ee, When the Vicom 15 a
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_way, Supra at 13-20 *vfacFarh{ ,Dhao-
nostic Evaluations and the Use of Video-
tapes tn Child Serual Abuse Cases. 40
U.Msarmi L.Rev. 135 (19851 Children are
reluctant witnesses who are especially sus-
cepuble o suggesuon and easily confused
by quesuons couched i adult language.
See. Berhner, The Child Witness: The
Progress andiyp.Emerqing Limitations.
40 U Miamy L.Rev. 167 (1985 GCoodman,
Child Sexual Assault: Children'’s Memo-
ry and the Law. 40 UMiami L. Rev. 18}
(1385}, Child sexual abuse cases have
awakened a need 1o protect the vietums, not
only from the actual attack but also from
the emouoonal wauma of tesufying about
the expenence in later legs) proceedings.
See Miyniec, See No Ewii? Can [nsula-
tion of Child Sexual Abuse Vietims be
Accomplished Without Endangering the
Defendant’s Constitutional Rights?, 40
U.Miami L.Rev. 115 (1985).

The need to adopt measures 1o ense the
emotional burden placed on 8 child witness
cannot, however, be an excuse for stripping
the defendant of his constitutional rnights.
While new procedures can and must be
implemented in our courts, such procedures
can be valid ooly to the extent that they
truly protect the child withess and at the
same tme do not infringe upon the defend-
ant's nght to confront his accusers.

{1-31 Both the federal and the state
Constitutions guarantee s defendant the
nght to confront or meet the witmesses
against him face to face. U.S. Const
smend. VI and XIV; Neb. Conat art |,
§ 1. lmplicit in confrontation is the right
1o cross-examine il withesses. Chambers
v. Mussiseipp, 410 U.S. 284, 93 S.CL 1038,
35 L.Ed.2d 297 (1973). This right is basic
to our adversary system of criminal justice
and is part of due process of law that is
guaranteed by the l4th amendment. Far.
etta v. California, 422 U.S, 806, 95 S.Ct
2525, 45 L.Ed.2d 562 (1975); Siate v. Tha-
den, 210 Neb. 622, 316 N.W.2d 317 (1582).

This fundamental right to confront and
Crosg-eXsming withesses is primarily a
funcuonal right which promotes reliabilicy
in criminal trials. See Lee v /llinows, —

hvdod WML Wb 44U OLVILC

U.S. —— 106 S.CL 2056, 90 LLE
{1986). The aosence of proper ¢
uon calls o queston the viumat
tv of the {actfinding process. Ohic
erts, 448 U.S. 56, 100 S.Ct. 2531, 65
597 (1980).

Recently, the Supreme Court hag
that confrontation
“{1) insures that the witneas wy;
his statements under oath—thy
pressing himn with the seriousneas o
matier and guarding against the |
the possibility of a penalty for pen)
(2) forces the witness to submit
_ipscross-examination, the ‘greatest e
engine ever invented for the discovery
truth’; (3) permuts the jury that q
decide the defendant’s fate to obsen
the demeanor of the witness making )3
statement, thus aiding the Jury in assesy
ing s credibility.” (foomote omittedy
Lee v. Jllinows, supra at 106 S.CL gt 2(&t
{citing California v. Green, 399 US. 1Q
90 S.Cu 1930, 26 L.Ed.2d 483 (1970)).

{4-6) The nght of confrontation is ‘_
however, immune 0 exception. As earty S
as 1833, the U.S. Supreme Court held th .
the nght of confrontation must occasionat Y
ly give way o considerations of publie pob- 38

-

337 33 L.Ed. 409 (1895) Cue law ang. .
gests that the right is subject o some g
bearsay exceptions. Unitled Stales v. Iron 32
Shell, 633 F.2d 77 (8th Cir.1980), cert ds-c
nied 450 U.S. 1001, 101 S.Ct 1709, &8 .
L.Ed.2d 203 (1981); United States v. Nick =%
604 F.2d 1199 (9th Cir.1979). A defendan
may waive his right of confrontation by 2
disruptive conduct, /llinows v. Allen, 39132
U.S. 837, 90 S.Cu 1057, 25 L.Ed.2d 358
(1970), reh’y denied 398 U.S. 915, 90 S.CL Y
1684, 26 L.Ed.2d 80; by threatening or %
ingmidating the witness, United Siales e H
Balano, 618 F.2d 624 (10th Cir.1979), cert 25
dented 449 U.S. 840, 101 5.0t 118, 6.

Caeron. 547 F.2d 1346 {8th Cir.1976), eert ‘P&
dented 431 U.S. 914, 97 S.CL 2174, 53 K
L.Ed.2d 224 (1977} or by stipulating to the EF
admission of certain evidence, Williams ». S8
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.Oklahoma, 358 US. 576, 79 S.CL 421, 3
LEd2d 3516 (1959). 4 defendant who
,bleads gquulty also waives his right of con-
frontadon.  Boykin v, Alabama. 395 US.
238, 89 S.Ct 1709, 23 L.Ed.2d 274 (1969).
Although the present case does not fall
‘squarely within any of the already eswab-
o iabed excepdons w confrontation, at the
Rr-very least the cases suggest that a limita-
8- tion of the right can orly be necesaitated
- by 3 showing of a compelling intereat and
L any infringement must be as muimally ob-
B brusive as posaible.

B (7] The use of closed<ircuit television
‘o present the teatimony of the State's pri-
B mary witnesa against the defendant in a
eehild sexual assauit case brings all of the
g Poblic palicy concerns behind protecting
k child vicums into play with the defendant’s
fight to confront his accusers. Courts
. ‘L!h.ich allow such | peevidentiary innovations
st tailor these lechniques carefully to
-jrevent overbroad application. After re
ewing the procedure by which closed-tir
television was used in the present case,
e conclude that the trial court did oot
gErtquire the State to stay within minimal
Y poostitutiona guidelines and, hence, denied
PPt defendant his rights under the due
R FTOcess apd confrontation clauses.

B The Eighth Cireuit Court of Appeals, in
E0ing  uphold the admission int evic
e of a prerecorded video depositon
ng which the defendant was not
at, did oot foreciose any possible ex-
: Pae 1o face-to-face  confrontation,
NUNited States v, Benfield, 393 F.2d 815
A Cir 1979).  What the court did find was
“what curtailment or diminishment
Pt be constitudonally permissible de-
3% on the facwual context of each
5 Any exception shouid be narrow
5> 420pe and based on necessity or waiver,”
g Vield, supra at 821. The court indi-
.Med that there must be a showing of
ERE- “Tordinary circumstances necessitadng
B S/®ance on any new procedure which impli-
- confrontation, Benfield, supra

I Hochheiser v. Superior Court (Peo-
M), 15 Cal.App.3d 777, 208 Cal.Rpur. 273
.934), a Cabforniz Court of Appesl re

R R

val
=y

iy

STATE v. WARFORD Neb. 381
Clte an 389 N.W.24 $73 (Neb. 1588)

fused to allow the use of closedcircuit tele-
vision in the prosecuton of a defendant for
lewd conduct with a minor. The w1teasses-
vicams were two boys, ages 9 and 10, and
the court stated that a generalized belief in
paychological harm was insufficient W
show the need for altering normal trial
procedures.  Hochhetser, supra. Al
though the court decided the case on the
basis that it had no legisiative authority w
allow the use of the welevision monitors. it
also indicated that before an ewvidenvary
\nnovauon 18 employed to prevent addition-
al injury w a child vicdm, the prosecuton
must present a factual basis supporung the
nature of the potendal iojury to the wit-
ness, its degree, and its potential duraton.
Hochhewser, supra. “[Elxtreme care must
be taken to strike the correct balance be-
tween the policies protectng the mental
health of the child vicim and the right of
the accused to a fair trial.” Hochheiser,
supra at 793, 208 Cal.Rptr. at 283.

(81 The record before us does not show
a compelling peed to protect the child wie
neas from further injury. The record does
_{ynrshow that the anempt w examine the
chuld in open court was frustrated by the
child’s falure o cooperate. There should
also be a pardewlanized showwy; on the
record that the child would be further orau-
maozed or wad intridated by tesafying in
the courooom in front of the defendant
Without such & showing the use of cloged-
circuit television will not sathstand const-
tutonal scrutiny.

{9] Once the State has made an ade-
quate showwng on the record, the use of a
new evidennary tool such as closed-circuwit
television must be as minimzlly intrusive 2a
posaible. See State v. Sheppard, 197 NJI.
Super. 411, 484 A.2d 1330 (1384). At the
very least, the defendant must at all times
have a means of communicaung with his
attorney, and the court must be able o
conrro| the examination by interrupting the
quesuoming to rufe on objections. See
Sheppard. supra.

Initially, and again during cross-examina-
"iun, the defendant in this case was in the
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courtroom while his attarney was in cham-
bers where the witness waa tesnfying,
The defendant could not physieaily con-
{ront his accuser, nor could he confront the
witness through counsel because he had no
means of communicating with his attorney.
Even when the attorneys and the judge
returned to the courtroom, the defendant
did not have a meaningfu} opportunity to
confront the witness because the court had
no control aver the examinavon process.
This lack of communication between the
courtroom and the room in which the wit-
ness was testifying unduly inhibitad the
defendant's confrontation right and was
therefore constitutionally objectionable.

The camera which was used at the trial
to record the examination of the witnesa
frequently failed to show a complete view
of the witness and the examiner. The cam-
era should be so situated that persous
viewing the examination in the courtroom
will be able tn see the witness, the examin-
er, and any other persan (other than the
cameraman) present in the room where the
examination is being conducted.

{10} Although it is proper where neces-
3ary w allow 2 support person, such as a
parent or therapist, to be in the room with
the wimesa while the examination is being
conducted, the actual questioning of the
witness must be done by persona who are

.ipwauthenized to participate in the proceed-
ing 23 members of the bar.

Only a person who has been admitted to
the practice of law may parteipate in 2
wial by the examination of witnesses un-
less he appears in his own behazlf. Neb,
Rev.Stat § 7-101 (Reissue 1983). The ex-
amination of a witness must be condueted
within the restrictions imposed by the rules
of evidence and trial procedure, and this is
especially true in a criminal prosecunon. A
prosecutor must be an impartal officer,
and private prosecutors are not permirted
under our law. McKay v. State, 30 Neb.
63, 132 N.W. 741 Q1911); Rogers v. State,
97 Neb. 180, 149 N.W. 318 (1914).

{11.12] While it i8 impossible and inap-
propnate ae ki .o~ » in detail
oo e Y .m‘m‘q‘m‘;
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the most acceptable manner of arrangmg
the video and communication equipment for
all cases, it is‘important that the trial conre,
prior to using such a technique, prescribe
for the parties the mechanical require
meants or condigans of the procedure, eg.
how many cameras and microphones will
be used, who will operate them, where they
will be placed, what part of the examining
room w1l be shown, and where counse! will
be seated. Thia will allow both partes the
opportunity to object to the proceeding prv
or to its implementaton. See Stale %
Sheppard, 197 N.1.Super. 411, 484 A
1330 (1984). It ia desirable to inform the
jury of the nature of the closed-circuit tale
caat prior 1o allowing the presentation, 80
the jury wnll not afford the examinatos
any greater weight than other testirnony.
See Skeppard, supra

(13,14} Although not specifically a»
signed as error, since the cause mun.h
remanded for a new trial, it is appmﬂﬂf.
o comment upon the procedure
should be followed in determining the cot~

petencyotachﬂdmtesdfyinthepm’#"”

ing. The defendant must be given sotod
and an opportunity to attend and pero”
ipate by counsel in any proceeding in wbich
the issue of the competency of the victim
testify is determined. A record of the pro
ceeding must be made so that it will M-
available for review if necessary.
record in the present case is unclieaf "':
whether the defendant waived his t_’l*‘"
attend and parueipate in the pregial Pf’
ceeding, which was conducted withoat

or his counsel present. _
LpFor the reasons stated the )“d‘;:
ia reversed and the cause remanded

new trial.

Fy
REVERSED AND REMANDED FOR
NEW TRIAL

KRIVOSHA, CJ., pardeipaang 00 20
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